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INTRCDUwXiLN 



Ixonoinic progross is a function of the factors of 
produc tion— aanpower, r^ati^rlol, and finance. In u Xroc ontor- 
priSTf systen, finance lo the catalytic factor. '■ Ithout it, 
the American econony would collapse. Banking is the raoat 
ir:portant aepect of the finance factor and therefore basic to 
the rnaintenanco of a free and viable econoicy. Forces which 
effect changes in the stx’uctrare of A*«2ori can hanking >cay ulti- 
cately effect changes in the eoonorJc systerx. 

Banking Ic a z’cgulatod industry. No devc^loptrent in 
recent years has stirred that Industry and tho rest of the 
financial coriinunity as has the Oiriergcnce of the one-bank hold- 
ing coffipany. In cornon parlance, a one-bank holding co!Lp>any 
is sl.r2ply a company that owns one bank. Its significance is 
that euch a company is exempt from the regulatory Juris*|}.ction 
of the federal gover-nnent . They have becomo a powerful force 
in the American economy. It ic Lffiporlimt that we l-mow 
about them, 

Ihlc research is directed toward a recognition of the 
forces behind the one-bank holding company development €jund of 
the relevant cupervicory and legislative environmont which 
made it possible. Its expr'*^*n purpose is to determine what. 
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I 



If any, should the dlrec t iind extent of future 
latlvc action and/or chan?^oc In the interpretations of 3x5stin3 
grants of power to the federal bank supervisory agencies in 
order to protect the public interest i'roz a possible abuse of 
pov;er by the nanagmiente of one-bank holding coiripaniea. 

I’be assureptions on which this thciSis is prcilicutvd are 
tbroofold: (1) The existence of one-bank holding coripanies as 

an integral part of the structure of Aaericaii baidting is not at 
issue, only the rogulaticn thereof, (2) In a free enterprise 
ficonoay, individuals and institutions act rationally to pre- 
serve their own, but often conflictini^, self-interests; there- 
fore, when the public intorect is affected, a regulatory 
balance of opposing forces rauct be inposc-d. (5) Banking is 
rot a st:iigiiant activity; if it is to C'rficieatly fv.lflli its 
role as the catalyst in the Aucrlcan eccnociy, it aunt be 
rooponsive to changes in tho economic environment • 

ihe first assumption is founded on hiecorical reality — 
one-bank holding companies have trXistcJ for over IOC' years. 

The second .Id founded on the basic of fhi? sixed- 

entcrprisc' philosophy of Amur .*c cm government— a philoDophy 
wh.ich encompasses a quasi-3 ai:;so 2 ;-rairc econoaij. TU-j- third is 
related to the second and is founded on tho tinio p.roven isw cf 
supply and demand — if banking is not responsive to changes in 
th? public’s demand for financial services, that demand will 
be supplied by nonbanking institutions, and banking will loco 
its preoninenco In the financial comrauiilty * 
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Growth of Cne-Bank Holdla.?: 



keF’al Basis 



The Banking v^ct of 193^ prohitits haiiks froia holding 

1 

for their ov/n accounts the otock of nonhank coipcrationf?.^ 

The Bank Holding Company kzt of 1996 applied the aane 
principle— the separation of tb/' bnsinees of bonking fror other 
buslnesiseo— to holding corrjpanl*:c holding 25> per cent or norr of 
the ctock of ti>fo oi' Kore cor:ii;3erc ial banka and that ouch conpa~ 
nies Qust reciater with the Board of Governors of the Teccral 
Reserve Present banking legislation, therefore j 

oxonpts fror: federal regulaticn anj holding conpanp vjhtcb cen- 
trelo only one bank. 

hanks, which for variouc reasons desire to div^^rsify 
their presont acti\^itioc into areas not previously deonod a 
proper bonking function, by effecting a reorgan i anti on their 
corporate atructu:e, the oulcination of which Is the entailish- 
aent of a ono-bank holding conpanj 'which holds ICO per C'^nt of 
tho .shares of the bank, laay praorntly engage Isi such ac .Ivitica 
without being suDjecr to federal rogi;3atlon or subjected to 
posoiblo lavcuitG by aonbank competitors." Tho u&nnor in wnich 
the rcoi’Ganinaticn is effectod ia popularly called th-g^ ’’x-^hantos; 
baal:” wC 1. The typical procedure involves ceverai steps: 



Ir,- 



Banking Act Glass- At eagall Act I, Gtatutea at largo, 

XLYIIl, cKrSvps^ 16 dOJ’); '-f.-j. Oode . vol'. Ill, ?itls * 1 ?, 

sec. 27(7) (19C"i'; sec infra, pp. 31-36. 



o 



" •Bank Holding Company Act, Giatnitee at large , LM , 
ch. 2A0, sec. <i(a) ( 19363 ; Vol. Ill, TTiTe 12, 

sec. 18dl(a); see Infra, ppT 3 6- 39V' 



'^Ace Infra, r>p. 58-60, 66-77. 



V) 



JharcholdorG of the barJi approve a r-?cr(£anlaation flrot 
by aeans of Incox'po rating a second holding co:::pimy 
^ande r gone x*al c oi'pora cion 1 a*w a • 

Tho holding company appli* s to tho appropriate ouper- 
vicorj' authority for a charter to organise a no\i bank 
which is set op as a teciporary shell or '’phantom baiik,” 

Ihe existing bank is then rerged into the phantor, bank 
by the exchange of shares by the charehoidero of the 
existing bank with that of the new holdj.Qg c 0:.jpaiv • 

fho necessity fox* this sociewhat complicoted procedure is pi'cdi 

ca’vcd on the niairlsation of shareholder and tax prol'le;':c. 

Once- establishod, the possibility for diversification by 

ancillary unite; ia virtually unl:lDite<U 



Unprecedented Growth 



A staff report of the House Commit too on Banking and 

P 



Currency dated Tobruary 11 , I'lG’},*"" contains a statistical 
documentation of the growth of one-bank holding cor.panios in 
recent years. The rc-n&indcr of this cectlon Is devoted to a 
presen tat -on cf the significant findings of that report. 

The latuari report enphasised that the large increase 
in the nuDber and aisLC of one-bank holding companies is re flee 

f 

t«vc* of a " tremendous growth in a very chert period of 



"Hugh J, Galucha, "Banks, Agoncif^s, dongi\;bc Aii.'uld 
fefine Acopf of ?inancial Con.30ne.rics" (address before a .meet- 
ing of the Ninth Federal Reserve District Banker.^, Ilinneapolic 
Minn., Dec. 1, 1%8), published In .J3e?*lcan Sankor (Kov^ York), 
Joc. 3, 1068 , p. 

> 

Congress, House, Jom.aitteo on i-anking and Cur- 

Jonx 




ess., IOC). ( He after I'of erred to tio the "I a man Report, ") 

r. 
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In l') 30 , th^:.;'C Ill'' kno\ n b’-lu '????: v jv .,Viu.;. . 

'-.Ow’^.i cocrfij^i.i'c' lal bank d»*po.Jl ti’J o'' 11;, j b>vlllu;:j Ov’’. larn, 
l.;^:i-5Mbor K; .!!;>, th-rN-s iv-iro S'ac): coociiiil •. n, with 

c€pox 5 it,j of 15 *’ dol.iArs. In Ibrce y'ni\: tnc rj ■ r'^." 

of one-banlc hold’fn-; ccTp^jnlor had inor"an??i bT 'll:;;.”'! ir' p* 
ccnr, , while tcucvl bank .Icposlta acd ever v,“' .-rr 

cent. By Deco^ibor 51, 19S5, t;hc r.’a* 2 ber of cooipani^'S wav >'-5 
:md deposits liad to billion dollars, wh'^r. takir-o 

into ocasidcraticn loth exiating and pa-opoaed c-ri'"~b-ink holding 
company orc^anlcaticns. The growth in eonnerciol bank depcnltc 
re fleets on increaae of over 300 per eent.^' 

The dioproport lonate increase in the ai.:o:t bare Ic 
explained fcy the fact ihfw ndthin the pant eightoen ’^opth:- 
of th*' lO'C lar.jact co.-7i'>rcl il barks in ^.’*' 

d. epos its of ovtr 3'^'' billion dol?mrn hri'/*' .Ccr::;cd t-r 
intcnticnG to for*: ono~3.umk holding co’'. paribus (ofo l\iH* li- 
vable 0 i»:.i a suv-aary broakdown of •rict.lng rAti'** proper-' J on^=^~ 
bank holding coapaniec an of ;^*“Crr,:J..or 51, 10G5. It in :•• I'i- 
cant that botwsen Ooptembor 1 and Oeceffiber >1, l''bX, 
banka viith deposits cxc^njdlng I'l billioii dollK^r'i- ra..-iV‘.d or»e~biok 
holding coapaniea and oeventj-oix banks with dopooi a cf 
70 billion dollax‘s announced plans to adopt the v>nr-l'an}* 
holding company >^tructure« 

rho fig'aroG co'npiled in Table ? are on u 

r 3 tate-by-staie basis in Table 1. This t-xblc .fartuc, afi'^ords 



*' T.bld , , pp, 1, y. v'Th-'' word 'Mepusits” o.rd V'crdr: ‘'bank 
dopoo It s” horeartssr connote ”co'-dr34.rcia>. bank deposits.'*; 
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l.v Tj. J.tl'; v4Vr. 



''ank aa of 
oune 
1968 



1 i3aok of Araric* «>3ir! H*arici«co, California 

?. Chase ..anhattan isanic hA, New fonii New Vork^ 

> iirst national City s«uik, N'ew ifork, New fork 

4 ranufacturers Uanover Irust Company, New fork, New fotk 

5 Horgan Guaranty Trust Company, New fork, Hew Vork 

6 Chemical twu\k New fork Iruot Got^pany, New fork, Kov fork 

8 Continental Illinois lil>GT Coapany, Chicago, iiliaoie 

11 i^ells largo Can iraacirco, California 

12 Croci<er»Citiieru8 Hationai x;an4, ^an jrancieco, Oaii f-.-ruisi 

21 >iret Penn* BaJvking end Iruat Cor'.pany, rhiix4del*.hia, i-enn* 

50 Unitod - tates National Pank of Oregon, i-’oi-tiand, Oregon 

51 Pittsburgh hationa^ :^an*, i'lttabursh, Peamylvanlo 

32 National 3auk of North ;inorica, Catuiicu, dew Ioca 

35 Union -iank, Los Angeleo, California 

37 v^irard Trust /^ank, ihilndelphia, .cunnyivania 

42 (».achovl!i da.nk and Trust Cospony, -inston-Calea, n.C. 

43 rldelity x-'hiladelphia, * oansylv.iziia 

47 i>Ational dank of Co-ntsorce, .-cattle, Haohlnj^^on 

50 .lOrth Corolinn National L3n-*«, CiSjsrlotte, nortn Ceroltrta 

54 Indiana Nation.71 Back, Indianapolis, Indiana 

55 Jtaryland national dank, iSaltiaore, Maryland 

5^ Aacrican Fletcher Sy/f Co., Indlnnn,/oIie, Indiana 

57 Toxao National isink of Coesxi^rca, )iOUi5ton, Texas 

59 Hartford National Bank and Trust Cocx^aany, Hartford, Conn* 

64 Induotrial National oouk of wiode iKlacd, irovidcace, <».i* 

65 First vcstern iank and Trust Co., Los ..ngoles, Oal5.2orrii.a 

70 Mrst Union National dank of North Carulina, Charlotte, ^.C* 

71 estem i-ennoyivania National linnJt, Pittsburgh, *onn* 

72 rlrst i^ational *Ja;ik, ..tlantn, jcorgia 

79 American Notional weak and 'Iruat Company, Chicago, Illinois 

80 rlret and Morcbanto .Intional SaniC, aichracnd, Virginia 

87 I'irnt Natioj^al oaak, ..aaphla, Tennosoea 

69 dhitney N itiosal sank, Now Orleruss, Louisiana 

iOO union COKr.:erc# nanx, Cleveland, vhio 



La-se of ixank, City, and ..tate 



Chase Manhattan Tank announced plaao to forrs a on«-k>ank holding 
conipany on January 9* 1969* 

Jource; U*;>. house, t-o;jsittee on .xosxix 5 and Currency, 

The Growth of Uaregi 5 ^ texted dauK iulding C«rs> nnies— -rroblon.^ ana trospecto , 
Jtaff .* eport tor the Co. xaittce on ^‘ankin,, anvX Currency, houso of i.epreaenta- 
tives, 91 ^ 5 t Cong*, lat sess* , i‘>69, r* 
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TABLE 3 



NUMBER AND DEPOSITS OF REGISTERED AND UNREGISTERED BANK HOLDING COMPANIES 

EXISTING AND PROPOSED AS OF DECEMBER 51. I968. INCLUDING 8 

PERCENTAGE OF TOTAL COMMERCIAL BANK DEPOSITS 



Number of 
registered 

State bank holding 

companies as 
of June 1968 

(1) 


Total deposits 
of registered 
bank holding 
companies as 
of June 1968 
(millions of 
dollars) 

(2) 


Unregistered 
bank holding 
companies 
existing as of 
Dec* 51f 1968 

(3) 


Total bank 
deposits^ of 
unregistered 
bank holding 
companies 
existing as of 
Dec* 31, 1968 
(millions of 
dollars) 

(4) 


Proposed 
unregistered 
bank holding 
companies 
as of 

Dec* 51, 1968 
(5) 


Total bank 
deposits^ of 
proposed 
unregistered 
bank holding 
companies 
as of 

Dec* 31, 1968 
(millions of 
dollars) 
(6) 


Total bank 
deposits in 
all bank 
holding 
companies 
(2 plus 4 
plus 6) 
(millions of 
dollars) 

(7) 


Percent of 
total com- 
mercial bank 
deposits in 
all existing 
and proposed 
bank holding 
companies 
(millions of 
dollars) 
(8) 


Percent of 
total com- 
mercial bank 
deposits in 
existing and 
proposed 
nonregietered 
bank holding 
companies as of 

Dec *31. 1968 
(9) 


Total com- 
mercial bank 
deposits as of 
June 1968 
(millions of 
dollars) 

(10) 


Alabama 


0 


• * * 


12 


S 78 




1 


$ 276 


s 354 


9.1 


9.1 


9 3,882 


Alaska 


0 


# # • 


1 


31 


# 


• 


0 


51 


8.1 


8.1 


384 


Arizona 


1 


C\j 

00 


3 


3'*5 


• 


# 


0 


1,217 


47.0 


13.3 


2,592 


Arkansas 


0 


m m s 


10 


92 




2 


222 


314 


13.6 


13.6 


2,302 


California 


6 


4,025 


15 


2,465 




8 


24,548 


31,038 


75.1 


65.4 


41,327 


Colorado « 


4 


1,018 


4l 


545 


• 


* 


0 


1,563 


46.2 


16.1 


3, 384 


Connecticut 


0 


* • * 


1 


292 




1 


789 


1,081 


25.0 


25.0 


4,332 


Delaware * 


0 


• * * 


4 


165 


# 


# 


0 


165 


15,0 


15.0 


1,102 


District of Columbia * . * 


1 


282 


1 


489 


• 


# 


0 


771 


29.6 


18.8 


2,602 


Florida 


11 


3,250 


24 


883 


s 


# 


0 


4,113 


41.3 


8.9 


9,954 


Georgia 


4 


1,995 


8 


176 




1 


688 


2,859 


49.7 


15.4 


5,755 


Hawaii 


0 


• * * 


* * 


0 




1 


85 


85 


6.7 


6.7 


1,263 


Idaho 


2 


446 


# # 


0 


• 


# 


0 


446 


43.1 


* • 


1,036 


Illinois 


2 


382 


72 


2,242 




9 


6,257 


8,881 


30.7 


29.4 


28,911 


Indiana 


1 


83 


12 


424 




6 > 


2,130 


2,637 


30.4 


29.4 


8,684 


Iowa 


3 


480 


67 


870 






0 


1,350 


25.7 


16.6 


5,256 


Kansas 


0 


• # • 


44 


330 






0 


530 


8.2 


8.2 


4,015 


Kentucky 


1 


398 


7 


43 






0 


441 


10.8 


1.1 


4,068 


Louisiana 


0 


* * * 


8 


734 






0 


734 


14.3 


14.3 


5,143 


Maine 


2 


192 


2 


36 






0 


228 


22.8 


3.6 


998 


Maryland 


1 


124 


1 


10 




1 


824 


958 


22.7 


19.8 


4,212 


Massachusetts 


2 


1,895 


4 


128 




4 


489 


2,512 


28.1 


6.9 


8,943 


Michigan ^ 


1 


203 


3 


38 


• 


* 


0 


241 


1.4 


.2 


17,641 


Minnesota 


4 


4,251 


41 


544 


• 


• 


0 


4,795 


65.5 


7.4 


7,316 


Mississippi * * 


0 




• • 


0 




2 


618 


618 


25.2 


25.2 


2,452 


Missouri 


3 


393 


42 


648 




6 


1,096 


2,137 


22.2 


18.1 


9,610 


Montana 


4 


667 


15 


85 




# 


0 


752 


60.0 


6.8 


1,253 


Nebraska 


1 


271 


47 


195 




3 


579 


1,043 


38.3 


28.3 


2.724 


Nevada * * 


1 


522 


1 


95 


* 




0 


615 


70.9 


10.7 


868 


New Hampshire 


1 


128 


3 


46 


* 


# 


0 


174 


23.8 


6.3 


730 


New Jersey 


0 


• # # 


4 


125 




5 


1,012 


1,135 


9.4 


9.4 


12,072 


New Mexico 


1 


162 


5 


41 




1 


185 


388 


55.2 


20.5 


1,103 


New York^ 


12 


14,529 


14 


14,117 




6 


20,182 


48,828 


64.2 


45.1 


76,099 


North Carolina 


0 


* • « 


2 


20 




5 


2,949 


2,969 


54.6 


54.6 


5,437 


North Dakota 


3 


480 


4 


16 


• 


# 


# # # 


496 


44.0 


1.4 


1,128 


Ohio * . * * 


3 


2,226 


26 


1,213 




2 


144 


3,583 


19.4 


7.3 


18,470 


Oklahoma * * * 


0 


* * * 


19 


555 




3 


747 


1,300 


29.8 


29.8 


4,356 


Oregon 


1 


1,430 


1 


4 




2 


1,419 


2,853 


85.3 


42.6 


3,345 


Pennsylvania 


0 


• * • 


3 


40 




9 


6,879 


6,919 


29.1 


29.1 


23,745 


Rhode Island 


0 


• * • 


9 


850 


• 


• 


0 


850 


59.9 


59.9 


1,420 


South Carolina 


0 


* * * 


4 


22 




4 


721 


743 


. 42.4 


42.4 


1,752 


South Dakota 


2 


462 


21 


105 


• 


* 


0 


567 


47.0 


8.7 


1,206 


Tennessee 


3 


203 


7 


131 




3 


1,476 


1,810 


31.7 


28.1 


5,717 


Texas 


3 


1,118 


46 


818 




4 


1,081 


3,017 


14.8 


9.3 


20, 452 


Utah 


2 


745 


5 


243 


* 


* 


0 


988 


64.4 


15.9 


1,533 


Vermont 


0 


* # • 


1 


22 


* 


* 


0 


22 


3.2 


5.2 


688 


Virginia 


5 


2,300 


1 


4 




5 


891 


3,195 


51.2 


14.4 


6,254 


Washington 


3 


652 


2 


951 


• 


• 


0 


1,603 


34.3 


20.4 


4,667 


West Virginia 


0 


* * • 


6 


106 


• 


# 


0 


106 


4.8 


4.8 


2,208 


Wisconsin 


10 


2,597 


15 


347 


• 




0 


2,944 


37.9 


4.5 


7,773 


Wyoming 


2 


102 


7 


112 


* 


# 


0 


214 


35.0 


18.3 


612 


Total 


106 


$ 48,863 


691 


$ 31,863 


92 


S 76,287 


» 157,013 


40.0 


27.5 


3 392,754 



^Bank deposits as of June I968. 

^Since compilation of these statistics as of Dec* 31» 1968, Chase Manhattan Bank, the Nation's second largest commercial bank, has announced plans to 
form a 1-bank holding company* This raises the New York State figure to 21 1-bank holding companies with $47,000,000,000 in commercial bank deposits* This 
addition increases the portion of all commercial bank deposits in New York State held in 1-bank holding companies to 62 percent* 

Source: U*S* Congress, House, Committee on Banking and Currency, The Growth of Unregistered Bank Holding ConipanieS"Problems and Prospects * Staff 

Report for the Conimittee on Banking and Currency, House of Representatives, 91st Cong*, 1st sees*, 1969* pp^ 7-8* 
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..an proper bankinj^: acti^rltiea ko rif^id.Ty 'lof‘i:cd In a 
2 v/ift.l 7 changing econos.le and tochnologl'’’al anvii\/nnf ntV 

does the one-bank holding dsvelopGont soke It jnorc dim* 
cu3.t for the fc-deraJ. oupex'viaory author! t.lA;3 to protect 
the public against the consequences of haul: failuroc? 



Chould there V>e a diCforentiation in the rogulstcrj 
treatment bo tween a congloricrate-dorr-nated one-bank 
holding co,.:pany, a bank-doniinated one-bank holding 
conpany, and a riultl-baak holding company? 

Can tho application or the antitrust lav/o be used to 
inhibit the unrestrained formation of conglonoratos of 
all kinds In order to prevent the excessive buildup of 
economic or finan^-ial nower? 



KeGear>ch HethodoloiLy 

Xho onsence of this thesis is an inqxiiry Into federal 
regulation over the noebank activities of the banking industry, 
The majority of the infozrtation and data v/erc gathered Crom 
secondary sources. There included: congressional coamittoo 

hearlnga and reoorts, the tl.C, Code, t-h-o Ctatuten at Larre, 

J\id Icial doc? Slone, puollcationj, and r»rcrnndu.*ns pr=jpai*ed by 
government euxd private organi gat ions, 

Because of the immediacy of the one-bank holding 
coiipany development, this work cruld not have boon accomplished 
within chc ieposod ti.tietabio if it had not been for the 
writer's physical px-esonce in the nation's capital. The col- 
lection, conpllatl on and analysis of data were inmeasurably 
aided by the expertise available from both governinen*: and 
private sources in the Washington, area. Officials in 

the bixon Administration, the federal bank supervisory agen- 
cies, momborn and staff of the Cenatc .and House Banking and 
Otirrsncy Committees, and officers of private interest groups 












MTi m 





A*«|« 



!• 




t€« •«I*0«MI tu$ «iSl 




iuipumI yu! 





Hrif W ifc^»mii AidiJyi «l imm^^ ^ mUAim 

«j^ «f m i4 ^in'i » mmrn9%^ is«iH» 

ti«MMM«Bi Alii li ai,it,Hii 



ip^l 4HI«i^^ «dL 6^ «*!• 

«» yMmmm ^ tHMi tl^fHli 

#€M im9i^ *r |iigit|f»i«i#«i«ll mu# #M 
ly^ gfti ^4 iHi 4PM*P 

i#iifA 44i«4Tt %• Im ^•«»4^4aHC 




wore ijQtcrYievred. -Ithc'igb all cu‘c* not credited in the 
bibliOtjraphy, tho v^nitor is Indobtod for thc-ir assist jiiico In 
locating and anal^niajj the data co necessary to the couplet 'v/n 
of this work. 



Cr.^anisation of the Thesis 

Chapter Tv;o is an overrview of the structure and control 
of the tiuoi'ican bankin?^ syetcr. It provides the hlotcricai 
perspective for ccncideration of the ore-bank holding devolop- 
c^nt* 

The third chapter discusses tho debate o or the proper 
businoss of banking* It is concerned with the ractoro loading 
to the organi.sat ion of financial congenerics,'^ the interpenetra- 
tion of the financial narkets, and the legal controversy 
centered ai'oiind the qiiecticn of what is the bualneas of bariklng, 

One-Bank Holding Corptmy and the I'ublic Interest,” 
the fourth chapter, is ccncernel with the question cjf whether 
or not existing iegislation is adequate to protect the public 
frosi posaiblo abuoec of power by the operators of on^.- bank 
holding cenpanieo. Attention is focused on the issues of bank 
solvency and concentration of economic powci'* 

Jhapter Five is utsvotsd to an armlysls of legislative 
X)ropooala offered by the Adiiiniotraticn and jnesbere of Congress 
for the pt'.rpose c.f br’nglng one-bank holding companies under 
the? regulatory unbrella of th'^- federal jcvci-nrc'nt * The view- 
points of the federal bank supervisory agencies and of private 
grouT>s will also be presented. 






Ise infra, p. ^-8 for acf lnition. 
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In the CDnclUilin,c chapt-::?!*, the ’srinaG his 

findincs and presentc hi/3 conclusions^ to what should be the 
direction and ext'cnt of future* legislative siction in order to 
servo best tha rjubllc interests «tfi‘cctod by the ono-bank 
holding coc!T>any d'^velopisient . 

It is important to inform the reader of what this 
thesis is not abov.t. In the next chapter it is se^jn that banks 
operate in a dual syster. — there arc both state and nationally 
chartered banks. ^ Sash state has its own banking lav?s, so;te 
of vhlch aro addi'esaed to the problem of control over bank 
holding cenpanies. The area of this study is ono-bank holding 
conpanioc and the federal rCfTulation thereof. The United tin«» 
available for the conploticn of this v;ork precluded the exten- 
sion of the area of study bcycn-i the nat.iOnai level. I'jreovor, 
because of the intcrfscc of banking actlvltivs hciv/ccn the 
Staton and because rost banks arc iarnre-d by the federal 
Deposit Insurance -Jorporation and thereby subject to federal 
regulatory controls » a resolution of the problem at the 
national level virtually wncoupasotc its resolution at the 
state level. 

Phis iitudy is not prii.arily addressed to an analysis 
of tho otructure of the Ar»ericun banking sycte^;; for exarapic, 
it is not concern-ftd with chain banking, branch banking, bank 
raorgers, and Interlocking directorates anong banks ax';! other 
institutions. Uot 1g it specifically addressed to the ideatifi- 
cation of the nur.crouo contx'ol and audit procedures employed 



infra, pp. 16-^0. 
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V w ly j i!i w a ^ 



by r«vloraI nuporvi«ory -.\uthar*iti‘>i3 
operating in coaplianoc^ vrith rsi^gultitions, 

these iaeuos nay bo ciiacussod but or.ly Ln roXntion co the *ia.'.n 
*.S3U0 undor study — the one-bank holding company. 
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Thi s:-crlouG atud^n*’, o.C any p 2 *oblr.rr. carinot i'ully unisr- 
Gijan.! Lh© pr^aori^ ual^jea ho 1 g ‘awax‘o of the cont ributiosis of 
the /ja historical overview of tho struct\u’o and control 

of tho banhini -3 syot^ai in An<grica ic therefore Justified as a 
neano of illu. 3 in 3 tin '3 x> 2 *oblcns in bonhln;; brought about by tlr's 
accoloratins growth of one-bank holding cor.panica. itccoriingly. 
It vfill be helpful to uketoh briefly nor-tri of th<? outstanding 
ovonts and devolcprv; nts In our banking systen. 



iurposo of Banklmt Legislation 
The rcgxilation of banking in traditional; in fact, 
baniiing has boon sulject to x’egulation for a longer period 
than iiny other .Iterlcnn Induatry* It jo both c jnx>rohensive 
and 

HJ otoricslly, the prltiary purpcoc of banking legisla- 
llon in authorising the regulation of bankinr; has been the 
protection of the public interest by secmi'ing the safety and 
soundnoso of banks and by ps'oeoting ccupeti tion, I^nplicit jn 
this purpose is the triple objective oT liquidity, solvency, 
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3XX* honest nractl'^e, \ have ad '-'oa:i*:y 1 \nul .1 ’ i-o 

b.^ ablf' to respond to th <5 currencj der^ands cT Jodog; tor:? oivt 
to txoot, drains of TunJa when ehetka are d>,*no3l*id with oth-^r 
banka* 'Bank solv'encv affocts the oconoinic intorcsto of 
dopoaitorc, stookhoIiorG and coutranltj. Talr banklnr; 

practicofj are ctrooced in the rcgul ator^;’' ?)roceis© boca-ine the 
:xb;»lity of the banking ayctos to creato aonej can result in 
opportunl vies for xmCaii* advantasjc* or ahady practice g bj 
insiders.^ Lastly, since the pancage of the fisplojrent Act of 
l’>tC),’^ G^wabilination and gro'^/th of the economy hus bean a 
national objective* TMiintenance of a bonking c t/ oni that 

will continuously and rcopcncivoly adapt to the financial neoda 
of a gi'owing economy and in which individual units will 
conpeto actively in rendering banking Gjrvicer. alio in the 
a.ch evenont of this objective* 

■>i*l Banking structure 



banking sycten toda^r Is ”a deril and eoGcnciall 7 a 
unit bank ayatcr. ^/ixich haa its roots deop in uiorican deno- 
cratic tradition*”^ Tho stignificant characteristic of the 
systen is vhat it is one in which th^re are bo?;h :5tate and 
national brAnkc. Banking is the only rofpalated industry where 



el fare 



i'aul B* irascotc, Honey, Bankln>^, and be on on ic ke 
c<i« ; .4ew icrl:: 4>cGraw-jii.i ^ -s.no** 1^^;, p* ;;1 j* 

o 

‘hoiiplor/ment Act, Aiatutoc at Larges, L , ch* 32 vXOaG); 

u* A* jode7 'ioi7Tirr^'rtrg‘T!^: uf-yo. 

3 ; 

-^lialnh Lamb, 3roi:r Bankinjg ^Hev/ lirunawlck, II* J*; 
..utge,rc university iresu, ibGlh, p* ••<* 
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1 n*Xlvlvl'i il fO ar? allc'WO'J to •''th'‘>oac' iX\-’ .Vvra] .> t ']•’/ 

J-jrijdict 1 or. ol i?l':he.r tho Etatcs o'? na‘.'i<vtial ai^f;noieo. 

co’:;v’ierc^ al b'tnko co-^prlsi.nc thlo ,Iua.l •'•”ay 

"be claosifiod bj of char tor, by noiEbero'i5^p in tho Podoral 

Fcoorvo dyater., and by whether they are siniTlG' or /.-nltiple 
offloa banks, Ik^th the United Utates Treasury and the indi- 
vidual states cr-snt hank charters and tho banks op^.’ratln.;; under 
those charters are respectively referred to as ‘’national” banks 
or ’’Gtate” banks, table sets forth the nu'.aerlcal rclation- 
shipG of state and national bMiiks and the total noney output 
of each type. There ere alnost twice as rany state banlcs 
national banks, b;;t the national baiika account for nearly 
two- thirds of all bank acatP5t8. 

itenbership in the Federal Reserve U-jsteti is coapuisory 
only for federally chartorod banks, Tabli» F' depicts bank 
EGnbox''Chip and the noney output for the various classes of 
bard:G. 11 the ugh less than one-ltalf of all banks are t:ersbQrs, 
it is clear that the predoainant portion of the rxoney output 
(approximately S3 pc;r cent) of the commercial banks is 
produced by mcuberc of the Federal Fesorve Gyston. 

Jonrercial banks smy be further differentiated into 
unit banks and branch banks, \ unit bank opex'ates only one 
banking office, and u branch bank offei'S complete banking 
ser\'lccc at aoro than on^ office. The unit bank has boon the 
backbond of the banking industry. This Is reflective cf tho 
nineteenth century pattern of ’’n'osorous, re3.ativoly omall, 
relatively localized banks , , . [preferred byj both bankers 
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jLiid VL'r^\iXato~j • . . L-a-uncwi thor-o f .irt l,"jlaT 

adv^iatago:: in lai't^e scal<? bank op^^ia^ioiis or in brsricn.ni.^, and 
the Gtatc oi tronoport and '.‘ca.tmnica..: Ion rado branch 
nent dlfficalt also, the e.tpha5iG on ha.c 



cd grouLiy zo 


the gz'cwth of unit 


banking. Lven 


tho 


banks are not 


’’nationai’' in Iho 


sonae th*at lhv,cy 


U. ^ 


ank that opex' 


0 1 0 3 a na 1 1 on- w id c* 


b r cnc h ay u t o. . . 




ho brazzchi.ng 


pov-?ex'j of national 


Ivaokc ar*’ vih, }■•>’'. 


■., to 



the aratutca of the TiTty statoo, which ran^e fror; utrict 
prohibition to £jtato-v.‘ide op^'^racion, i natL''nel b.a.nk oo.'klng 
i:o branch juat obtain the approval of th.a locptroll 'r of 
tnrren?.;', and ntato banlis requite the convene oT tho stat*? 
bankini^: an charity, and thoae that; are of t?ii ^odvral 

laaoi've lyater t^uci alao obtain approval of the rcdoral h n ;rv 
E.ard, Eov^ever, a nona'^rcber incu'’'*-‘d ‘barxk •^t»quir ':3 the />]jprovR 
of the loderal D^jpoeit In3urin'‘e Corporation. 

Ihc dual charterinc; and re£;ulctiaii oC banks in perhaps 
thr noat Gi{^iiric ant olenent in the lecal rrarevork of the 
relat iors'3hip3 between ^j-overii.'.-<i2t an-i bankint^. It in 'liroctly 
opposite to that eepouo'^d by onsland and other luropc^on coun- 
trieo. Iho3o natlonc; ouploy a xxatlon-v^i.U* syote-r of a Tew 
great hrmich banlia cancer:'.! on a s Incite pivot Ilk'' tho Bank of 
ln<;l and , 
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Iroscott, lioney, Banhin;?, and Cconorilc do I fare , 
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Hid., p. 5>?1. 
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•"'.lichard -d. D-.vycro, Auorican iiankiurr .iyator.;: a Cketc 
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V w or rht’ hii?.-or7 of '\:ar.k\Z‘t iz^r, ar.vl 

.■'cnlrul in the c.oni<''xt ct* the h:.sl hxnliinj cer. now l;o 

r^jcci'dod. Tne v/r-V^cr choQ3?^s to ox^L'-inc- tt.-'G hiotcry h.j 
iliVidiiCLM; It Into fouj' pei'iods : .oioiilfjl and Jonotlt-^tional ; 

?ree Bankliic; h'at tonal Tanhlng; au/i federal ^'^oBervo dyatoz. 



Colonial and Oongt I tullonal rc-rlod 
‘The European J T^iriigrantc to the Hev/ ■ orld wore fariliar 
with tho throe basic typos of t20s»?y; vtor^irodLcy, fiat, and 
bank jr.onny, Hov?evor, the prirrltivc eccnony of the cclonitc 
was not BUfficiont to oxclueivoly- support a coz^nodt t:/ sionoy 
systesi Olid the political clinatc was not conducive to the 
roplaccnont of ^oruxodlty noncy with flat or bank money. 

is the pi-'oductlve crrXCii'Xxoy of the eocnorsy increased 
and the political pr-'ceas developed, tdie application of the 
cpocialiaation of labor bocanc odvejs^'agoouo and tho enplcyrxnt 
of fiat money and bank money beenne progressivrly avall- 

eble as suppl cKentary to the nucjeroon typco of coin prodc.oeJ 
by the .fiuropean gcv^rinents, the isair.st;a.y of tlic colonial 
nenetary system. 

Fifteen yrars after the adoption of the <^onstitution 
the ••Flrot Sank of the United dtates” van chartered by the 
Federal government, the purpose of which was to give the 
United States an Indopondewt fiscal agent,. t\ main office waa 
established in Ihilaoolphia and eight branches v/rre lovcated in 
the leading cities of the nation. Vh'^-y op<^rated on a large 
scale in both prlv?\v.e and governGiontai areas. Unlike central 
banks in other countries whose onerations are limited to 
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only coisnc.rclal lanko, t.he ilrot Bank vh'-:' 

pub 1 1 0 d :lx*QC t ly , 

2ho cur.ooncy ls^\u":d bj lb-? "’rjt laiik was not 
toPid^'^r, biic waa aade Tor the payu^^nb of federal wa:<os, 

Ibe s'aarapl-.'O cf acceptance by tbo control govornaont i^ixvc It 
axi advantfige over th« notes of other banking .Inoti tutiono* 

Bho Bank’s twenty~year charter was not ivnewei. The 
r.aln reasons for allovftng the charter to lapse wjtc the 
political opposition of thooo who feared the* growth and exton- 
a'on of power by tha cenr,ral govercinant; nnd the fact that over 
two-thir<ls of the bank's assets wore ov;nod by British capjital- 
ists. The latter reason is indicative of the strained rela- 
tions this country had with Bn.gl<"xnd during this * Thus, 

the nation was left with the unrelliible state-chartered banks 
to supporc th£ Uar of 1812. 

I’ron ICll to th« nusjber of otote bard:® incx’cQsrd 

fro’^i Sfi to 203, and their no Its increased trou '2;',0CO,?C'O to 
.11C,0;>0,000.'“ By 181'’+, the expansion in the c-upply of paper 
laonty relative- to the anoant of gold or nllvtcr coin available 
rendered r^ost of tho banks out aide -InglanJ imable to rodeca 

their notes in apocie. This cituatlfm «:!au3ed the rentrai 
gov»>rnnoal' censtant enbarrassmont , aiuce it wa.55 ■'inab'ie tc 
transfer funds in t,hc forn of bank depoaits to varying 
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^'h'ollin G. Thorjaa, Cur Modern Bankinj'^^ and Uonfitax'j 
(Pd ad.; New Tork; I'l^n t i cedliall , Inc . , P« 249. 
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rhf* rcorjC‘vir, an-.l poll M'*:''ij. rli.r,*x"'‘ vvia f/3YO''ab} - ^or 
th. C' -'-v'c u I on of ' 2 . n»'W fr/fiO’Vvlly-ohCi.YvOrod h>nV:, tih'^ :»i 
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it va3 oavldl-tvi v;ith the congenital Inrhmlty j>r a 1 United 
charter (twenty y:-arn'. If ter a sonevrhat shaky first tvo 
years the ha«>: prrforrv'd fairly well and at one *c\n^ hal ar. 
pany as v#*'*nt5'-fivc bran:b«^s. liowever, • v vms 'inablo to 
icalntaln the rn.rrency at pai% a o Itcatlon which a-1d>d '^fMCt?. to 
the fi ;x‘h'’ of thfi advocates for Itaten* rlu'btc, Accordlnrjiy, 
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canp.ul^ 


issue 1; 
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opera' icTi as a 
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in I-diO; }iovev>-r, its '•fflces rcnaiir'i in ectlst^-^nco as otat^*~ 

' v> n *'ft ''5 >>V- *1 

V C 'S> 4* xi. <»# « 

fhe rxnarloncc-o with tho Bank of th-'' Unit'^d States 
provoked th'"' he^inniniT cf a r-o^raphic iranchinw trend of 
hankln^j, *’In sharp contrast to the ciluation in lat^^r periods, 
lar^c-acala hanking occnpleu a rolatlvoly iinpo riant p..sltlon 
in the early years of b.anking in this country. 
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■^A, B‘'rton Hop burn, \ Iliatcry of Currency la the 

tat a a V iT ..* w X o i'k i L h<i' : .ac‘ r i I i an. d otbp emy , r J x4 ) , p , 9C • 



‘’haanb, Group Sankin;t , p. 15- 
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> rf? c I n g; i. s? r.l o c; 

aVo:a I 8 jG to v/ell loco ths Civil '.*ar, the ct^ice of 
coniirsercial banking in vlic United Utatoi: zsiji be 'jk:^otic, 

Mth the pasGlris of the Uocond Bank, the parCic ipation of the 
fodeval governnoni I35 the uankiXLg indantry ca;^e to an atx'upt 
nalt. I'he banking oyslut that rex)laced it bocanc Vjxo\m ar> 
"free banking/’ v;hich ’hvas thxs t©ra appiiod to a aystos ^Aii-iox' 
which chartorc v/ero granted iknder genoral lav/ to all associ- 
ations vhicli c.£-t lefe^al rtaquirenonto. Th«® r.’snlt was t;ore than 

a triple increase in the nunber of state banks in the approxi- 

»» 1 ’ 



war . 



Airaos t 



natal j twenty-five years prior to the Jivil 
oxg'ono v/ho vnia .able to aeet a otandard list of legal rv’Qiilre- 
acnio wii3 pernittod to open a bank, em-i, although many boiiko 
were operated in accordance with sound businocs practices, the 
period was occasion for many corrupt practlcos. The flavor 
of the p'erlod is v;ell captured In the follov/ing quotation; 

Between 153G and • eleven now statec joined 

tho union and the frontier ’was wide or^cn. » ith each . • • 
cane new bm'jks. diat had been rrec bardrlng in . . • the 
nidlle Atlauvic nnates, beca;.':o ’’wildoat banking" in the 
new frontier territory. Those xtev; banks, which were 

1, b'?gan to lenue 
known as 
t one had to go 
ildcats in order 
tinks were pur- 
dor to icako it 

iapoaslblc to redeorc: their notes. It was a real con 
gaue, "Banks” had arsed guan.ls posted at intervale nur- 
rounoMng the approaches to ebe bank tn its rcirote location. 
If anyone did reanage to find their way there in order to 
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atteiipt to a i«otr, th« ar,:<sd gi.ards prov* nt^ 

thoir entry to ihe prorsises,^ 

The panic oT IB57 rosultod fren tfoaoa and other n»oro 

minor abusos of the public intorost by iho banking indusiiy, 

Cnly the banks locat:^d in Louisiana vero able to survive 

without suspending oporations, 

. , . bouisian-’& had adopted legislaticn which was in 
diasiotric oppos tion tc the tree- bankiRg legtoJ ation. 

It required that cash i'C-serves b.s maintained equal to 
a third cl the combined note and deposit liabllitiec and 
liquid assets oo'aal to the other tvo thirds • . • the 
banks in the of louislana in naintaining their 

operut'ons , • . was a sober and onligh tuning experience 
for the bankeru in the large fitlcs tc the north. It 
had a a-gnlficant inriuencc upon thoir operations in the 
t'u.turo and upon all the legislation which was cubsc- 
quently adopted In every state la the union, 



Mational rankln<r* i'erird 

Tho nrcbl ‘iT of finunc'nf: the divi.t bet u'cr env ci 

^ V ✓ 

fre cldcnt Tlnccln*s greatest problems, ?hc banking sycten v'as 
too ;/cak be assist the gc-vornr^ent materially in of Tort, 

Tn.riatlon hai Increased domostic priC''''‘S relative to Lbec/: of 
ozht'T gvold standard, ■'o-intr.l os no that gold bor!’,r'' r.or'^ valt^V'l 
al rOiid . a.'rordxnglj » bankc. were pri ced cub o.f the gold rrukot 
.md vero •.ueablc to rolr’o.c their notes In 7e rinnnce 

the var, the 'Jnltcd dtates IroaGcry \-'as vauthorir.od by Jongress 
bo Issue pap La mcnoy. Initially the currency was rodoonabl? 

In gold, but in lc'7 the Irea-sury — ‘ust as th<*- banks- -dc''l«.rod 
Itsoir unable to io so. 'I'ho notos v/ors printed on green paper 
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and bscanc known as 



they wore aou 






'* ?;rfvcno;icks , ind i c- o t i ng 
voroh anj Borc chan tne color of the pa'per upon 'irhio}\ th- / wer:^ 
printed* Th'- nation* a nconony had Tro?-: a ^ ..;rinv>d . '^ 5 ' 

noi^r -7 rr.on‘»t.ary OJSt^.^ ws") one hatJ^d on rial ;onoy and VoCik 
tsonoy. 

The iri'orjaolng ocono:.iic dcnanlo of the* wax' medor'^d 

inperativo that *’the disadvantagra oC nu inc-'-rrlain ^iUJiry h;. 

1 

avoi^od aa snch an poaci bio. ”'*' riajor i-'rorci to iTi-. tanlring 
ojntC'is w' 3 S again naecnaary. Thla roraxoa woi}; ac ^osipliabtcd .>y 
tho paaoage cf ‘:hQ i'atlonal I'lXToncy V?t of and Li 

cx^njxtitated vho Icgxtl beginning oi‘ a notional banking ryaten, 
rh« title is explanatory of t'ne pijrpose oi* tb 4 ac'x: 

".Vn ^vCi; to provide a national currency, nocurci by a plv'dge 
of Uni tod dtatcr otocks, and to provide for th- o * re '.tiai 5 on 
and i'*odonption thereof**’ It provided for the eatabl ish':u"at of 
national banka, which ware pevnitted to ionu^ bank not^'O in 
tho an;ount cquivaient to the value of govcrno-:nt bones v:hl-h 
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pov/oro to charter and control banlxs. i -.lual banking structure 
waa to «!ncrgo again* 

A najor barx'icu” to entry into the national ayat-jr was 
UiO! reluctance of state-chartered banks to accept the 



■‘■Tfcouas, rloderra Banklnr. ‘'n\d rion?tgi-y Ijst-; p. ?56. 

'^Kat ' f>nul J'O’U'viiCT Act, .tat ate a at bar*.:®, .'•xl, 
eh. >S {tEWT- 



un-': f ice cf national nr.r "Kevritten 'rinrl lit-eral 

isifjvl, the l^xti v:u^l B<mk Vet cf liCC*t erart' - no !u:vt~r.', ^Ic 
attraction, either to oxietini:; oankr. or tc ~ op-1 tat.' 

Lh-’lr r-;:!’::: tanc^' dlsolpatod v-'hon Gonfcrona in .ICop Irvic:^ a 
10 per cent tax on the cireulnition of tan-: notes, litat-e haakr 
ronvertftd in lar^o nnaborc. Generally, It wan the larpor 
banka, who v;orc h* avily committed to dcpcoito no eppoor'd to 

A4.W .ft. »t* /.* Uv ^ wiiti w .i. ^ o tt V* wW i cfv^Wi*.. wkivi^. wc?,.*wv 

k <'’n I"* ^ ^ f h n f’ f Th T' r* ^ 1 > r** I'* * »n -r* i ^ ^ t ^ 

I VAiU edV iii. Xii -- .i. *AJ.i'.,^ V- ■ . t.4,l> wj *^ 

1 .4. d U Jk U'xtj .. t Ix X ^ %• X«^V oil.;-*-* i. liv U' 

''rcatlon of hanirn, It net .forth npccifio and dr-ntmd'nz 
capital! oat f on requ' renente for bar.kc deci^in^I entry into t:):^ 
notional syctr.n and provided for the rniiitonance of crproco 
<*ach and recr-rv'* dopooitn, Trov: cions for detailed sxin''i*« 

V ''' ^ rvTl ^ T'r^ ^*5 ♦ ^ e> ^ y\ r-V»«!fc 

V i.W««. Oii \.i ^ A ivl..Sjf4.k.k.MW4X ^ A I %.i*. vl*.«k *.^ -.A '*• 4 W *.♦ v7 ^ 4 ^ 'Xi. ft. Aj ^ *.. A I 

pr-3c. t:ico:5 tdiich heel i; 2 paix‘cd th^’- oolvcncy cf bar, he in ^he 
prewar period. 

It cccnnd an If the banhlnr proble:r.n of the covijtry 
bed b-oon solved, bat, an tlc:e pacced, voa}cnes,ee3 in the 
syotcr su.r faced. The hi»’h?r interest rates paid by !lev.' Pork 
City barJcG r'''‘Snltod In cr.cesnive bank recerve depocito in 
their •acccr.ntr. ^Ince ba.nks ’?cre fr»^qutmtly "leaned out" and 
nc facilities w'^rc available to prov'd"' additional funds, 
ti^phV noney vac the no re. Th<^ inei ast '. cl ty in *:he stipply of 
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r’eri'lcTi'd ‘b-? >.vDC"ar:/ c-.^d 

ad«‘cuat.?lj to Kfjot nor.iior.al 

Th-soe yoaI;ncs3eo K*.;ro Iar?;cly r'-y^.^yonalbl'i f.<r tho 

► all ''*:reOv Tanic of 190?, v/hlch ;>rovld»jd for a coa- 

gr^jcsional creatlou of a Natioisal Hcne^sj?;? OoL'«raisaioD to 

investigate the entire* Gpcctz‘o.m of the banking Industry. The 

reoults of the OonsiBnion* s Investigation led to a nu^io’^ rocon- 

3 1 ruction of the banking nyctor. thi'^oagh the creation of tho 

1 

Federal I\csorvfi ’'‘yston in 1915. Aviorica’s monetary ovoton 
entered a nv:>»; nra. 



Fedo* ral Ives '^rvo lu rt od 

Cn Joc oniber 23, 1913* the Fodoral Acoerve Aoc'^ estab- 
lishing tht; Federal iv’terve Jycte.v* was signed by 1 ct^sidant 
t'ilGon. It:s or.lg..!nal purpoocu wore tc r-rovilc for m elastic 
^"ur-rency , fazll.it»-e Tor rliaeorint Ing oo:-r.fre,lal pap-’^r, and 
l.zp roved nuT>'.-*rvi oicn of banklnj, 7ro;i th^- oulset, th-’*ro wa?- 
recognition that these purpeoee w*'r»'' parts of b7\ead-'*r ob,jec- 
tiv»*o Hhlch over uba yeax'S havj been l<l'-ntif5ed as the inainta- 
nance cf o high Icvc?. of cr.ploj3?nt, a ot.iblo r>rioe level, a 

'X 

growing econony, anl u sound balance of payicrnts. 

?he original legiclatij^n provided for Iho creation of 
vhat hcG bccono kr,o\rn as the 3‘'aru of Qovernora of the Federal 
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r’eoerv'”- ar-d the- tvdv'? ?s,2‘^ral F'^ccrvc? Bank:: a:: roan the 

nation. They cofaprlso what is acaenti^Xiy a cantr.il uanic for 
the- Cnitad Otaton. A central baxdc. in a fcankara ' bank. It 
does Dot directlj serve the? public, but aupert'ises thoae that 
do. It controls thf? volume of bank credits and of tho n&t'oji' 
none*;/ suppler. 

The IFational Monetary Cosinisalon barl rocoirr.ondod the 
creation of a sin{;^le central bank, but the Tear that the new 
liyatcii v;ould be doniaated by a fav; powerful interests caused 
icnsr'''C3 to set up a regional nyctor^s o.r indeponsient focorvo 
Banks. The Reoervo Banka ure ovmed by the national banka in 
each of twelve regions or dictrlcts; that is, ?iach bank owns 
stock in the T'edoral d-ujorvo Bank of which it is? a ncr-.bsr. 
Tunda-i on tally, aedbership In the ayaten is voluntary. The 
nenborahip of nafcicnal banks ,1a rc-juirccl, but a reluctant bank 
can al-ifayD ahift to a state charter." To estubllsh anotner 
link between the Board and the banking correunity, the Act pro- 
vldoa for a Federal Advisory Council con* i sting of one ear bar 
iron each dist.rict. The council nain function :io to advise 
the Board, It c:cerciac5 no po/erf; of its ov/n, 

Ihangos in the orgarr- satiorial structure’ of the Joderal 

R'^'serve Cyston were incorporatod in the .National Banking Act 

0 

of 1953.*' The I?»vloral H* carve Board wee renanod the "board, of 
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Govex'i-orc*’ and nade 



the hand 



of a central tank, 
and the twnlvo coparate bankc woi-e convc,rfc<td into bran'-hos of 
the central bank. The X'roviclon fer (^x cffl'T’io ar.:*;i'bf^x'nhip of 
the dcci'otary of tht xX'oaaury and thc^ Jcc;ptrollor of the 
w^irrency, an provided in tho original act, vran not i-etained in 
the xiew leginlatlon. Additionally, an opon-inarkot connitteo, 
vhlch enoi‘ged in 1922 to roprcjaent the Itosorvo Banks and co- 
ordinate their open-s5£rket activities was rocenstrue ted and 
grantod pouci' to require bank compliance vlth the ox>eraticnal 
orders of the coraiittce. 

In su!:jLiary, the organ 1 nation essentially consists of 
( 1 ) the Board of Governors, ( 2 ) tho Boderal Open Market dor.- 
nittco, (3; the Podernl Advisory Council, (^) the Federal 
Reserve Benks, and (5) the ne'sber banks. It is not vslthin the 
purpose and scope of this to present tho detailed struc- 

tural organization of tho Federal Ft serve System, nor to 
discuss the operating methods by which th© System seeks to 
achieve Inhcrozit objectives. In passing, hov^ever, it should be 

noted that the* Fedorsl Cper Market Comnittoo ie "the s3rsto»*s 

*»! 

cost inpertant policy-making body."'^ It is composed cf the 
seven uicr-jbera of the Board pli,o tbn presid^'int of tho Now fc-rk 
Fodernl Reserve Bank and four other Reserve Bank presidoats. 
The Cosualttco exercises absolute control of the open-nark^t 
operations of tho Reserve Banks. By its control over the 
extent to vdjicb the Bystem buys and sells securities, the 
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Fatchford and Black, The roderal Reserve at v-'ork. 



..onnitto* provider the doi'lnant luflvtoscc on tn ic.n>rotlr 
^.oney supply . 

Tollcwlnf^ «orld Jar T, th,';*-. country ontci-’cd o, pc-r'cci 
cf h?*.gb pred'action. and rapid induetrlai cxpanuicn. 'v runaway 
boor wan underv/a3)r. The availability of oasy credit i.brou{v;ii 
the Federal reserve Systsn led bankc to leake low intere-Jt 
loans to their custonorc, who in turn speculntod in the eiju'ket. 
An O’^er- Increasing inflationary spiral developed. Between 
Septcsiber, l‘n27t and Foptc-isbcr, 1939, borrowinra for specula- 
tion on the New Fork Ctock rocs fron three and one- 

1 

third to eight a:aci one-hair billion dollars, ‘‘‘ 

The collapce catc on October 20, 1029, v'hen tho 
inr-onse selling pressure on stocks reached 16,^^19,050 chur‘-s. 

In spile of rspeatovl sKiriranccc fro:^ author.! tl eo, both in 
go%vrrr.ior!t and finance, that pro jp>ori ty lay "Just cux'und the 
cc"nor," no loss than niiie sinilar doclincn to "nev.‘ lo\’ ievols" 
ver-* recorded within the nerct thro'' years. By March 1, 3 955, 
the value of all slocks listed on the No\; Yorl: Ihfchaiigc vu.' 
leas than on®- fifth the inflated flgur~n cf Cctobcr 1, 1929. 

The follcv/ing quotation Is reflective of the effect of eaey 
credit cn the banking cormnlty during the "roaring 
tv;entie3." 

. . . Beginning in 1921, the nunber of connercial bankss 
decreased by several hundred each year, 5,'+ll failing 
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over tUr- 0-jear op/m oT 1021 -x -', i'ro.i i . y) 

6,312 • • • banks suspended, nearly hall of thei: goinfi 
under in 10^5 alone. Of tho l“'i,000 banks sucpenling 
between 1921 and 1933 > 11,5CG were otat© banks and 
2,790 w'sre i^Ttional banks. Jlore than 9'^* p^r eont , • , 
woro in coajmmlG ies v^ith less than 2:>,00-0 inhabitants, 
and 35 per cent of the suspend-nr banks had ^'otal 
assets of less than ,^1 niliion.^ 

Chortly before the inauguration of Iresldent Roosevelt 

the public responded to the opidenlc of bank fallurea by o 

LiasG ’'ran on the baulks." Or. March 0, 10 /3» Hoosovelt, in 

order to allow the situation to settle down, closed all banks 

o 

in the United 3tatcs.'“ Three days later, Oongreas passed the 
Rnergency 3.anking Act-^ providing for orderly reopening of the 
banking facilities. Thin action narked the beginning of a 
change in federal policy directed toward the banking industry, 
with particulai' r*i?T)basis to be placed on the protection of 
depocitors and the regnal ation of interbank control. A "Row 
ilfjfal" was in the making, and the banking and nonotary rcforr.s 
subsequently dealt were tc place the federal gevarnnent mere 
firmly in tho "seat of control" of the dijal banking system. 



Bonking Act of 1933 

The Hew Beal's lesinlativc package foi' the banking 
Induatry was prlriartly contained In the Blinking Act of 1933 
and tho Bonking Act of 1935» Iho 1035 legislotion vac pri- 
marily concerned v/ith the nodernisat ion of the ^^ederal rosorve 
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U.A. , Gcnptrollc-r of tho Jcrroncy, "Ourrency In 
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the ;3i(;;niricant foat'aroj. of which w-?re proajriucd 
oeirlier in thic chaptox‘. These acts were the rosnlt of oxten- 
3iv<5 congx'«3sional Gonc^srning the future role of the 

federal {jovornnont in thn aupervislou and control of the hank- 
ing industry frox I?>1 tJirough the first part of 1933. The 
prlncitjal ob^Jectivo of fongre^Ui, in passing ihiB legislation, 
was to provide for tho federal oupervialon of roaorvo, dividend 
and x'olated financial policies in order to protect depositors.^ 
HjO 1953 Act prohibited banks from holding for their own 
accounts the stock of nonbank corpox'ations and author ir,ed the 
establishnent of the Federal Deposit Insurance Corporation ao 
the govornnent’s px'lnary instrunent In scour. sg the protection 

of depositors and furth-^r aided that protection by divorcing 

? 

coaaercldl from Investment banking. The latter action was 
taken to separate bonlce fros the rioks of the securities 
bu cine as. 

The sole function of the Federal deposit Insurance 

3 

Corporation is to guarantoo bank deposits,*^ "The salutary 
«rfect of this guarantoe on the econo.'r^ic life of the country 



as a whole fron abolishing ruzis or* banks can hardly be 
4 

denied." v*'hon establi.shed, the agency had authority to 
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indlvUlual .lcpci:l*cc or cCLjriercial banks V.it 

Ibis onoiiiii h.CiS i^radually inci'casrid to ,iti3 pi’oaonL naxi..rjjr. of 

.15»0C-C» par depositor, dll national banks and nobt otate banks 

arr Tf.e.nbors, f v-ata-cliartercd banks s:a7 to )iave fcbeir 

accounts incurod by the federal aj^ancy. At pi'Gsent over 06 per 

cent of the nation’s banks and about three-fifths of all b.'ink 

1 

deposits are insured. Of si£paificance to a later chapter of 

this paper is the fact that the insured, state-chartered banks 

which are not nerjbers of the Federal Oofiorve Syston arc subject 

to ;.)ris!ary federal regulation by the Federal fopocit Insui'anco 
o 

ferpo ration.*" 

The success of deposit; insurance is dependent upon the 
soundness of the Insured barilio. In return fot' the protection, 
the Insured banlcs aubnlt to the c3cji:r.lnation of thoir dcccunts 
and records by federal acenoies. The Federal Deposit Insur- 
ance Corporntion exercises prinjai'y responsibility for the 
conduct of these exaninationa, the purxjosc of which ic to 
ascertain the bank’s financial condition and the soundneos of 
its banking opej'ations. The Corporation Itself exar?ines the 
records of insured nonccr.bor banka cund acvcepts tbs reports of 
the Comptroller of tho Treasury with re£:ard to notional banks, 
and of the Board of Governors of the I*”cderal Reac-rve 3yoteu 
with, rocai*d to state banks that erv members thereof. 

J rior to 1953i bhc nost important piece of rostrictivo 
legislation against group banking was section seven of the 
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Clayton Antitrust cct.'^ rbc fadorul Ht.'Sex'V'^ Ijoard fLict noted 
the existence of bank holding coi:ipan.lea in 1927.*^ 

Although tb .0 Iboiiking Act of 195?^ v/an not primarily 
doGigned to regulate bank holding conpanien, it ic cCrniflcant 
that it provided for the first direct federal rcsTalation of 
the holding cojrspany as applied to the banking inductry. The 
lav; applied to holding cccp&nieo with 30 per cent ov/nerohlp or 
control of a bank, but only if the bank was a Uionber of th<« 
Federui H‘’oorve Tystons. It stopped nhe^rt of regulatinc the 
separation of ovnerchip and control of banks and nonbank 
afi'lliatcs or bank holding conpaJilec. father, control ever 
bank holding co::ipany uctlvitic??^ v/ao t?cught through requ'.^'ing 
holding conpaaloo to obtain pe.n:iisaion to vote the stock of 
any federal Uecervo ban}; they controlled. In return, 

the bank holding company agreed to a nuTvl'Cr of conditions: 

(1} terminate all connections with all securities companies; 
(2) maintain reoervec of narkctablo asacto, other than hank 
notcis, of opeclfiod anoimts; (3) permit oxanlnatioaG of ttsolf 
and of all affiliates by the Federal Reserve Board; and (3) 
publish statenenta of conditions as required.*^ Violations of 
the rules by national banka entailed the risk of tho loos of 
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ict did not require the noaoonber bmika ai'flllatC'd v.'it:b 
unros^stcrod holdin,^ co:2panl‘-j3 and Inaur-d bj thn PMcrol 
"iopoalt Incviranc«i tcrporaticn to cub.olt to rogi:** atiaru 
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•;o onl'A:\;-"'‘ th? ;vo:?pocc and aeon? of holding conoanj no 
In tbn’: yean rro'Oidont' roocovolt npeo 2 rioo.l. 1.7 *:'^ntl,.,nc ', b.?nh 
bcd.din;* oo’^panlor. vltb I'ctpoct to hlo yononul. 
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.’onyr': rnac* ut ih.lo s?-. sal on lo.ji'j'i a', Lon that 

vill offi»otively control tho op'^rut.lon of bank holding 
''^r':y\i:l'^3\ ri'-itv-vno holding corpanlon fron. . 1 : y/.ird r*“ 
control of an.y noro banka, or Indlrcctiy; 

nr'”^'^?r' banka rorh re'’ led by be'’ ding o'?’*Tont ''3 rno”' 
cKtubl isbing ?jay nor^'-* branchee; an’:! naka Illegal 
for a boldirr rcr”\ory, or *\ny co'^rcra*" *cn. cr 'r>’.;’:r;prhco 
in u’hy-h it 1.-3 f inane tal ly lri^'oro*'*trd , to horror frors 
or nr'^.l ao^^ir? ti'-o to u bank In ^ t iio’^ds st^oh., ”*- 

‘he VfOakn'''00''3 of the irrl olat lor. rtro cbvlo>"i;. 

in the l>o:i’-*d of J-evornorr. of the Federal ^rserv" rain- 

f'aincd that Cl) offcctlve control of a bank might not .:-:-q’r' re 
? ro,Jori*y of a took, a holding cortpauy coula avoid rcru- 

l.atjon ly incrcaolng control wi. fhont vcti.ng ita stock, and 
■;_y t.hat, Aor-o oorious, the Bos,rd's only retpilatorj^ weapon 
V03 c-oncnlla tier, of rog.i ctratlon, thus deprivLng i.ho holding 
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cc'^;.a:Llr:i vcr-j a iiethod c-:‘ c-fjcapin^ Ltuto lav/c br:ui' h 

and that liTJ-M^^alatcd enpansion cf hcldiu^; ccDpariiefi 
^•av£. an 'onrair advantagt* ever other bai:ka* The Lcari 

ceiicluied the* report with the observation that tho baiik 
holding co’epany structure v/ac potentially diaigeroxAC and roccr..' 
mended that '‘Irnediate legialation be enacted pr'*ventl ng 
further expansion o.C existing tank bolding coKpanicK or the 
creation of nev bank hcldinc conpanius. 






f-anh Holdin^; Oornar.y 
Act'orTC^iT — 

Between 195 - and 199C'’ longi'css c endue ted hearincs on 
nur:eroun bills to provide Increased regrl'ilion of bank holding 
coupan,les. hifteon bills were Introduced between July cl, 
1;'':9» and July 20, 1005‘.^ r^nally, on May 199S, H.r. C227 



Board cf Governors of tno Federal kaservo Oyoten, 
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^Gerald 0. Fisohor, Eanh lL>ldin.i;t; CoTSpaniea (New Tork: 
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ij Ox g:\:.av ^ ovror, particularly in thf* vouterx: Viir t—l 

l-tavOC', i/at. a ou^or L'aci^or Icadirui; to i.L*i? onuctat o\ uf Ih’- 

roguiatorj action* An outatandicg cxairpl^' of the ccopc* c.i 

thio expansion vac '^ho xrancacie'r.lca Jorporritiw'ri : 

♦ * . Trancatiorica jorpo’ atlon « . . ly tht trJ. of .19- C had 
acq'alrotl hi bar >]<3 oporut-ing a t-ital o.f G 19 tacarlcg offices 
in ia*isona» California, Ilcvada, Ci'ot^on, anl , 

Zy that date, Ti arioair.arica banKa accviuiito-’ for ‘.ore than 
'\ 0 ,j of all banliing cfficua ani over of all to ‘-'.rcial 
bank dopocitn in Iho fivo etatoa. Between 5#) i* 53 ^ 

10o3 and DoceCiber 31, 1943 the i'rantoi^f'rica group atqnircd 
126 l-aiiko and establ Ichou ?h nov Iranrhea In tJr.? five-state 
area, ‘lorcovor, it owned ani optu'utvd a wlc<y v.txbut;/ of 
nohbank butlncccea v,ith aggreoat*. j'ccoarces of over 
-275 oiliion. Ihosc busin'^ccow inclnded real e- tat*''-, 
insurance, thcj nanufactura of «..-npinrc, and the 

laying, processing, mid j<r*].Knj of fi^h j'-nd seafood.’ 

'■'h-i purpose "'f th<- Jivl-l Inr J*.a psnj" Act Ic t»’o- 

^cld: ,1) to provoiit undue cone*' ntrcxtiorc of b inhing urcec 

froia being controlled cp/ any barl: !ioldlng co.-.pany; (2) to 
require cho divestiture; of nonbanklng intcr<icti3 by bank holding 
conponies, .i.cco.riingly , it ^irovldoa for t.'ie r>gulat; ovi of three 
principal activitioG; 11) the forraalion tvad regia trabiun of 
holding cozipanlcG, ;jind the further uccpiislt j one of bankc by 
these companies; v2) the Lj-pos of periai ssibie ncnbaiiking buai- 
nossea authorized for registered companies, with the requirement 
for divestiture of unauthorized activities; and (3) financial 






Villiaio Upshaw, ’’ivderal legulatloxi of Lank holding 
dompaniet* — I,” Poderal .deserve Bank of Flchmond: honthly 

■oeviov?* vCtobv.*r, xj%^o^ u, 
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uubGldiariea. 

.„ bank hoi.lin'i: company is' d ifincd an nny ccz.pan^v ubich 
directly or Indirectly coatroit Cb per cent or oi the 

voting stock of tvo or nore banks, or that ccnurols the elec- 
tion of a majority of the director^ of l\/o cr more bonks. ^ 
Co^jpandes that come undei' the definition ar?. x'^q^jired to 
register v/ith the Board of Governors of tho Federal ib-'acrv'/ 
Gyscexi. ’’The decision to have tho Federal ricserve advlnist'^r 
the 193 s Act, hov/ovor, is not surprising for it was airv'' 5 iJy 
adniniatcring the bank holding cenpauy proviaiens of the 
Eanicing Act of 1955."^ 

In addition to the general exemption for ono-binU. hold 
ing conpanios, there .:u*e a number of exenptiona contain^.! in 
Section d(c^ of the act, the moat important of which are: (1) 
bunk holding company i'cgi stored under the Inveatn^nt Go:';pany 

•T 

Act of lObf'’ prior to liay .x9, ICGi <,Mcrris idan Jorpoi'atlon of 
juscrica new called Financixil General Corporation); v<l) xwon- 
profit religious, clriritable xind educational orgunlso lions; 

(3) a \)&nk holding company which is a labor, agricaltjrcl cr 
horticultural organiratlcn and which is excu:pt from axat'ou 
under dection 3C1 of tho Internal Fevsnuf! Jode of and 

(•'0 noabnnklnj asseto of banks and holding co.cpanias that aru 
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ooissiiered by tho Jjiobrd of C-ovGraiorsi' of ihe .^odcral V .5crv, 
.7ysL€ri to ta oo "closoly raiated* to b-anking a? lo tu n 
■’propt'r Inciviont Ihex'^' to'* and therefore not I'equired to la 
dlvestad by the bonk bolding corjpaay. The Foard er.phasised 
bafc theae sxospfcions have '^reakoned tha Isa and has asked for 
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thalr rex^aal on grounds that tb‘95' cannot be Justinf^l In 
principle,^ 

It was noted in tho preceding chapter that th; exclu- 
sion of one-bank holding coripanleo fi'cri federal regulatory 
controls provided the legal basis for banks to forrj holding 
companies and, In addition, to invest in nenbanking assets 
v^ithout the nec«^sf>ity oC registering as a bank holding coispany, 
Tho Lon of noabanking intorects by registered bank 

holding coiapanies wan an atterrspt by the legislators to prevent 
potential abusea by the niaiiagenent in cennon to both banks and 
nonbfmking organisatlonc. It is rational to asauvie that 
abuses that could occur between a nonbanJiirig cenpany and tvo 
banks could also occur botv/eon a nonbanking company and one 
bank. 



Eank HcrR*er let of 1?60 



It was not until the rdddlc |)art of th^s century tha 
bsiijic became threatened with litigation under the antitrust 
la'v.'S. Sank mergers were looked upen *ib a moans of '*r>'sc\iing 
fo-.-mderlng Institutions rather than a path to ^.onDpc'liscic 
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u.G*, Jongrese, Senate, Courittee on Bsiil'ing and 
iuri’ency, Fvcport ot? the c>f Gcvernorc of the rcderal ue- 

8crve f y a t ' on b'siik" ' iid'l i In g J or.DmiI joc . ^oT, Jong. , 
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r-rstraints'- ; ssorccv^r, it wss "felt t;]:'.!! i;lnce wuo 

r 0 {::ulat; 6 d ty specific Fedc-ral and dtate Swulutca th*. aatii.rcj3t 
1‘iv/^: did not .'rally apply, Tri "^r to 19^18 th , actions 
taken ly the I^-cr,‘Crta*rat of JjaUce to apply the antitr-uol lav/s 
to the bajLiklnj£ induatry :fo.rc tr<xni.Mal -and ^>'*1 v;itb ll'-filt-tl 
success, 

D'iinrig tho lato 19*^0 *5 t;ho acquicitiens of clock and/o 
assets of ccrriercial bardco by nonbanking c .•'rpo rat ions 
under adrsini stratlve and legislative scrutiny. The foard of 
Crovei-'nors of the Poderal Tf**L’erve .'’ycten, In a ‘sajor teat of 
the Jlayton <\ntlt.ru8t Act, initiated o proceeding against th.' 
Tranoamerlca Corporation urJ«r isacti.na oov:in and olc*vc-n, 
alleging the syster^iitic acquisition of the voting stock of 
indoT.H!ndont bonks in five states, Tho result of this o'-tlon 
v.'oa a 1952 order by the Board tc Traasacicrlca to divest itself 
of forty-seven banks, but it v;as act aside by a circuit, cou: 
of appeal and the Guprcrcc lourt did not reviev/ the decision.' 

In 1950, the Celler-^Tofauvcr ao.sndnent^ to the Clayton 
Act was passed by Congress and brought conx^rate .merger by 
asset acqi:isition as v:ell as stock acquisitior. v/lthin section 
seven of th'^ Clayton Act, 1 1 'ovisions for the resuiation of 
of bank, mergers wore not Included in this legislation. 
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It \rai3 not iijitll tho o? t)3c pT.nl: .k't. of 

1930^ thit Jongroao provided specific legicl-SuioT for the 
f-'idoral concrol of bank n-:r*{:5rc, ''h^ pattern o'."* t;h^,t act v?a3 

to require the acn.itlny of banking; cocibiriaticna bp the :!irce 
fcd^i'al bankin.^ a>;oncio3 and tbo Ilcp.TrtO{::nt of J.iiatlcs. 
T(jGponaibi.l5,ty for approval of bank roGte a aingle 

a^:^onc,7 .aCtor connidoration of the vWti* 3 of the other two asen- 
clea and the* Doparlnont of Justice on the oonpot Lt Lvo aapocta 
of tho llospoasibil it:y for control over the necNpor of 

f Mo rally Innurod bankc vat to tho >"edorTl Deposit Innur- 

anco Uox'poration for banka which aro not .ni»!tbera of the federal 
Reserve 'lysten, to tho JoEiptroll x' of the Ourrcricy for national 
banks and to the Federal Hoesrve Board for state r.ero-'r banka. 
The only banks not affected by this leiglolation arc the snail 
.'\nd Insisniricant nunber of banka that are nonnmboro of the 
Federal Reserve oystrsa and aloo not insured by the Fedci'al 
jepoolt Insurance loj-'pcration. 

In actin;p \ipon an application t the appreprinte ori^rncy 
KUGt censider certain factorr as apxjlied to each bank .I.nvv">lvod. 
in the ner^cr. TViese arc: (1) its financial h' story and ccr- 

ditlon; (3} the adequacy of its capital strir.*tu.vc ; (3’ the 
general character of its aanagenant; (t) its future c;arn-’'ng3 
ru'ccpccto; (p) the convcui.lence and needs of the corrunlty, and 
whether o,r not its corporate pewez’S are conGl. stezit with tho 



-.cl of Lay 15, lv6C* .^.tatuucai at lar^te, L . IV, rub. I 

86-^65 (I’lsumnir:' ;38a'e';'‘75h'"iir,’''^rtio 15 ; see. 1328 
aoo^^';. 
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Banlc Holdirn: Cca:paiiy Act 
Anandzaent of 

o 

In l^o€>f the Bank lloidinj^ donpany ii.ct v/aa anencled.*- 
Ixtonsivc revisions were incorprraced in this legislation, ths 
*aain thrust of which v/aa aimed at bringing tha Bank hcl.dilng 
Joaipany Act into cenreraity vfith thj Paaik Ilei-’ger .vt c' IvOO. 

Under deletion 5(c' of the I9p6 the Bedard oi 

jcveraors «)Ust consider five I'aclora in any fomation or acqui- 
sition case. Th-:*.*;?'; are: (!' thf> finanoliti hlstoi'y -'.\Bd condi- 

tion of the c Of.vp rmy or coiip-juile.o a^4.^i the banks c one mod; 



' ^ ^ 
y 


thei r pi Oop-'^c t s ; 


iyj 


ihr character 


of their 


' nanag-"-n- v. ; 


'J' '' 


the c onvenl i nc c , 


nc ed 3 , v/**' 1 f uxu 


of the 


conmunit- <s .vn l 


Ib^ 


areas concerned; 


«*) V> 


(9) whcth.‘X‘ or 


' not thr 


r. /* »■!,.» 



ar*q\ii3lt lo 2 i or uergor wo:.ld b-.? to -.Xi'/and the also oi* * of 

the bank holding company system involved beyond llriitr c ' Asis- 
tent with adequate and sound banking, the public Interest, and 
the preservation of banking competition, 

kroblesis w’ere minor in dociding lndividrj,al ceises with 
respect to the first throe factors; however, in applying the 
third and fourth, tho Board experienced savior difficulties in 
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balancing considerations arf»~{Ctlng ccnpc tit ' on and the nubile 
interest nndGr tbe fiftb factor and thos<* affect Uig conve- 
nience and needs ■sinder the fourth.^ Sssent lolly, the problecs 
was one of reconciling public utility-typa srandsrls relating 
feo the coavenlonce, nacdo, and welfare of the affected cotrrvmi- 
cics with antitinist factors involving cospcilticn end banking 
concentration. As a consequence of this probiora, both the 
Bank Mex^ger Act and the Bank Holding Icmpany Act were amended 
la 1966'“ to pi'ovlde uniform ctaniardn for J’udglng- propcs'^d 
ar.rgors or consolidations by banks, proposed bank holding 
corioany fornations and proposed acquisitions by bank holding 
xcorfipaaies. -rhe former criteria was replaced with substantially 
the identical language tn the sDendiug legislation, 
i^ection 7(c; of the Bank Holding Jotpany Act now provides that 
the Board shall not approve 

any acquisition or .merger or consolidation '.fhich would 
rc'Sait in a monopoly, or which vfould be in furtherance 
of any combination or v^onspiracy to monopolise or 
attempt lo cionopolla® the business of banking in any 
part of th© United Gtates, or any other proposed acqui- 
sition or wergsx' or conooiidAt len vihose otfeci in any 
section of the country may be substantially to lesson 
cojr.petiticn, or to tend to create a monopoly, or which 
in any other manner v/ould be In restraint of trade, 
unless it finds that the anti-compt tt t ive effects of 
the x>i‘oposed transaction are clearly outweighed in the 
public Interest by the probable affect of the trans- 
action in r.ieeting the convenience and needs of the 
cotnaunity to be served. 



■^Board of Governors of the Federal Heserve System, 
".ipplicatlon of First Hevf York lorp'/ration al . to E:; :octe 
Bank Ilolding Uorapany,” Federal Fe-serve Bulletin , Aug^iSt, 
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*“lct of February 21, lidvi, .‘tatutoa at laryo, L ' 
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and cr.r Vhi, cciJi-nlty to ':-r acrvcl.” .'h? e^i^rnc? af t.hc 

”'.-orv-i. j:.'. o.n'‘e ajr:s‘l nc-K'd.';/’ provision la that M!i»T Eoarl r. 4.7 
apprcvo proposed '.’-rpojisionii^ arid ic,':?ni53l‘. iono ovt^ ti t V 0 s ' 

caaon vhick provla~aol,y otr.olkrr’Ci to kt. In vl.clatl ta cf 
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Cna of tho aOyOr Industrial i>-^fcrsj Inplencnto-i by the 
proponents of the t'oal" V„ ^ V ^ ^ ^ X-i the 1030 ’ 0 proviJsd 
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4ct ci* 13^'5* and tba'? dtcuritieii dxchan^j’^ A.^t of lOi'^ ora tha 

iiiisjcr laws panaod In the rorlLtrsnct of thin rc-foro, Foslcally, 

thfij d4:jcurlrdos let prcvld«a Tor the pubilo disclosure of the 

dinolonuro of tbn oharootor of soc'arit it o tr^iMnae t ions 'n 

‘ntarsta:.*!: and Torci^n •r.o.’ir.eoco anti tha larcbnngr? iot prcv'^.los 

fer tha d^^dersl r-s,::uiatiun of the ss'-uritios nxohJi.r»j.*oa and 

ovr{r-th.t-co’un;rr rcirkotn. The cot?non purx:3S» of those a^in is 

to prc;ecl the xiublic fro:, fr'^tvlulwrit oalcr of see .sr: tv; 3 and 

th?> pr :;v^-rition of unfetir pracliron by .uant pul otto r-s in 

t,ark<?to. 
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^IthOT gL the fcdci-al har.h/n-e nc j , In ' )k 

ex(?rriQQ of th** ir soporv Isox'j pcv>^r.t, r-q'jii o IruihK/ to ouV:lt: 
nMcsox'ouc «vnd div^reo ropoj: ts conn oral Ihcii’ fi;:\annial 

op^; rations, banks were not f;object tc the ptibllc disclosniT. 
previsiono of thoco acts* Thirtv years after the passage of 
the original Icgi slat ion, both th<5 l'?33 and 10*?^^ acts vere 
aiaonded to bring blanks sub^i?ct to th^ federal disclosure 
statutes,^ 

The Ijtpor-tai'iCo of tho baulking industry is obvious. 

Cinca the lalonial porlod, it has risen from the rolativoly 
Insignlf leant oconoalc influence of a few ssall bunks to cut 
which under today’s dual banking stxntcturo has oone .11, COO lank 
and exerts a povcrful role in tha cconorclc grov/th o.f this 
country. It is also obvious that the cUrecticxn and purpose of 
gov’craniental regu' and control of tho banking industry has 
mainly been reactionary. In a democratic society, where the 
ovorconcentratlen of power by a central governnrnt is tradi- 
tionally suspect, reaction rathi.r than action is the noi'o* 

Zhff roault has boon the evolution of an extensive system c.f 
structural and operational ccct.rola over the banking industry. 



^^inanclal Inati tixtions Jupervifiory Act, 
Largo , 
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V/ith regard to the absence of federal Jurisdiction and 
control over the actl.vi ties of one-bank holding conpanios, the 
slgniricancG of th© definition of a registered bank holding 
company, vas set forth in she Bank Holding Oo-Tspany Act of 19 >3', 
\itxz addressed in the Introductox-y chapter to thlc paper. In 
this chapter, th« diftcnsaion vill be addressed to the factors 
responsible for the recent proninence of the enr-bank holding 
oocpai^y atructure. It will be demonstrated that those factors 
reveal a basic problem which bega the question of what 

conctitutos the bucincas of banking. 

There v/oi'e 7^3 one-bank holding conpanles ns of eJecen- 

ber 31 « 19^8,^ Kor tho purposes of this study, it is helpful 
to categoriae these coisponies as follows: (1) the "traditional" 

one-bank holdinf^ company, k,2) the "conglomerate" company, and 



(3) the "congeneri c" bank holding company. 

The ti-adi ti onal form compz*' ses the majority of the 
733 such cocipanleo mentioned above, ftosc often, these involve 
S!T;all banks in v/hich, for one reason or anothsir, it has been 
found feasiblo or attractive to have ownorshlp in the corpo- 
rate fonri. Halph L. Zaurs, a forraer px'osident of the 

1 

"^Joo supra , p. 5. 
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Independent Bankei'o Association of 'bserics, has cx'vditei the 
federal and state income tax advantuseo oi* che corporate forja 
ao the :tu;ior ro-ason for the cxist:''nce of the. traditional one- 
bank holding company struct^uN': and has ertpLasised chat they 
are, in c'ioct canes, closely hell taaily cerperat! onse^ ?he 
asual aitnation is one in vhich >a pros in exit local fasily ov;ns 
the bank, the insurance coapany, the real estate agency, and 
the noi'tuary in a sjiall xomim Many of these are loixg 
cat abl i sh ed c enpani c s . 

'The congloircrate form Is one in v;hich the business; of 
banking is incidental to its majoi' iictivity or is cf ninor 
inportance to its total activity, li'aditionally , this organi- 
sational structure has involved crrall or sjediun cised banks 
\vhich function prinaidly as a facility for the convenience of 
enployees. Within recent yoars, howevex', large nonbanking 
corporations have acquired banking institutions as part of 
their general divcrslfioatlcn "piano, wliich r^ay include a 
variety of corporate basiaessoa, tm-l for tbo ..:o£t succcscful 
operation of which It is felt that the owiieruhlp of a banlr 
will bo 

The congcnorlc fonfi of ono-bank holding co:3.pany is 
one ixi which the bank is tnt»i>lod to be the co;K:ron©nt 



1 

b.d., ^ougrean, Senatti, doami tt-:e on Banking and 
Currency, Bill a to /unond the Bank Holdixxg Jonipony act of 
Hearings . ooTorc tae Jubconni tttc on TijtiStcral 
donate, on d. 2'5b5» "i* 2'»-l-S, and H.H. 7571 » 39th Cong., 2d 
sees,, 105fj, p. 120. 

o 

‘“For examples o? this corporate forn, Se3c infra, 
pp. 73-79. 
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«vvo p .'-in',’ ix'3l i?-.- -..tture "t 1 } 
'by th<^ ob3ro!.old'‘»rs 
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an exintln^ and [2) tb? co^,.poncn;'n of the 

holubif; ^or^pany ux'e In ac^ivltl n vrhi-'^h ar*'* flninnoiai 

In ri’iturn or- r^axscnablj r<.‘lat'?d to th-. b.^einoss of bank 'nr. 



f 



Tbo tom "flrunoial conjc-nerbi'' hao been civ*'U to thin fori o 
c o rp o ra to e r* t o rpr i a a . 

The word “conGoaoi'ic” r.ay bo defij:ir.d ao a plantitary 
cycton allied in njature, character, or action. When ... 
the v/ord ‘’rin-anr lal” Cic added j, you are Inforr • • • 
to a typo of financial cystor. which includes witUln^ita 
partn a scattering of X'olatod financial buaincsson.*- 

yit'nin the paat yoai', about fifty ouch holding coitponiec have 

been orgnulsod or arc- In tho prococa of org^anisation. ^ -U5 s%tt 

forth in Chapter Cno, In coat caacc the banka involved are of 

substantial si so, and the aggregate deposits of those banlra 

are greater than those of the ciglity~thrce rogis t«=.i x’cd bank 



holding cocnaniec. 



Factors b-oading to the Organisation 
’Of ..'injaxcl/jur Jongfcner.ACx^ 

To undorstaivl the rcac-oa for th.' appearance of finan- 
cial cong.?norics, it is necossary to x'oviov; sevcivil relatively 
roxont dev3lopcan-^s of ai^pilficance to banks. It is th'ioc 



For the laechanlcs of this prccona, see ruipra , pp. 

^Galusha, ’’Oongi’ooc fhouM Define '"cope of Financial 
Icagenoric s , ” p, 4, 

-^Richard P. Cooley, "One-Bank Holding Dempany Zooato 
Banks’ Corpotltive Abilities" address before a ceefcing of 
the security Analysts of Can Francisco, Calif., h'ov. 5» 1963), 
published ill r (Hew '^{ork), Hov. 2?» 1963. p. A, 
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rfhlch c'^vo a'i'oscan?.e to clali^: ‘'the ri.n:’j5'.Xal 

ccn£QRcric ie> not a oauce, it la an It is a r')ri^>ction 

or cliango is tbo baaic role of th?^ incluafcr;/ which jJoerjs 

to In procreas in this natlcn.’^^ 

the Ocoado of the 1930* * conacrciai barrel n^ 
i>ll heir to tbo fr.o»t :jonplotQ aot'of rcf^ulatorj? rcotralnl’S in 

p 

its hintor;/,*' Tbo «m,\ctTient of theses rostrainto, like rsost of 
tho cation’s prior bdaliins legislation, followod a poriod oi‘ 
economic collapse. 

It is a tx-ite express Ion, but aavortheloss correct, tc 
nets that the world of today is far difforent fro33 that v/hich 
prevailed a thii^i of a century ago; whoa regixlation was 
deored to bo the road to salvation, for a largo aogaenl of 
(Irsorioa’s industrial conpetltioc was frowned upon, 

and denand deposits and business loans were thouglifc to be the 
natural runctiona of co; 2 : 2 Qrciai banks. The X'edection of cospe- 
titicn and the eudorooneat of rcgpilation or super-vision as a 
neans of x'asfcoring the health of the economy v/au pjrvasive, 

■y 

Guch legislation as the National Industrial Recovery Vct-^illus- 
tratus the intensity with which economic growth thx'ough 
govornnent regulation was intended to replace the free 
mechanisn of the Karketolace, 






“■Qerald 0, iMscher, *'The New d’s of Gredit: Congior.er- 

(long^nerics, and the Gle^yton Act*' (paper prosenied bcsforo 
the banking and x* inane ial Research domaiittee workshop of the 
A6t«Ticar\ Bankers Assn,, Chicago, 111,, f'et. 1, 105^), p, 15* 
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• ^ITallonal Industrial. Kocovory Act, v'tatutce at Barge, 

* i. u. ^ ^ V .X w * 
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.1 ’3vGt. ii'ivnv hu.i *'r, X^'rl'cj c: 

df>r’al »];overr.u‘’^Gt rc r I t n; ij ^n* v,ar,;. and. Tin? i’ ],>' '.v-ri 
toward llio fruit iOa of a hish l^V'jl of ’V.plc;r' on*, *.aA si z:jicl '. 

"t 

pr'-^e lovol, Cw cxp^'i .rp'-d Ir^ thv 07/11 ''j-rit A:t :*f 

thereby Iv-d }. nj aaoUi^'i* d#?pr«^ar lun of ‘h- Ir. ' % n-i i 17/ cT 'h’’ 
cr-’ th^’ The Mnkinc ’ndiiGtjry, by .1 *;a 

V'*-ry nat/urc, Uas pTayod and in playing an Intoijr-isl role in the 
uaintinanou of o‘'>Joc r.iveo, 

T2i'‘.rr ba/o br-.an soveral other dcv^lop-ionta of sisnifi- 
canco to c oian^? ro i al boiiklng, ;tovolopi 2 /'a.ts v.'hioh have slowly 
be'^n £ 7 ath'~ rin;*; nonontuts v/hlla chans^:vd the basic role of 'taiik- 
Inc in the /vsorican economy. T'orcovert the past .fuv; 

years they have accelerated. The rci'ult has been U'.*^ r-eernt 
rush b;/ bonks across the nation to adopt financial con- 
(;enGri c at rue c e ra . 

Tla-oe develci>'nciits nay be cated^tised for dlccucslon 
in the forn of the sub~rolca ijlay^d by foivos v:h' -h have cen- 
t-ributed to the chm< 7 ;in.r; of the banklnr; industry/. The 

playora are; 11) the Boar*! of lov««rnor!3 of the F''deral 
F.^taei’vo, (2) thci» t^'chnol innovators and th bank cuoloo?- 
ers, iyj tha attitudes of Invostorr; , and. {^' tho United Ttates 
jopartnent of Justice. 



^ BmnloypQnt \ct» Btatutos at Lar>pe , LX, ch. 35 (19'f5), 
. ", . , Vol « 111, 'b 1 ole 1 5 1 Kccc. 1991-2 5 (1 Oy *- " . 






7’arter IT. Gol ow.be, "The I<a,tur^* «uid Jontj*ol of Onc-Barj,k 
Holdinj; Companies," Vashin^yton Financial Lcporta » Oct. 1968, 
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Tha poy»d o-T Governors of 
the jj'ei^eraX Reserve 

2hs full oiaergeiice of the Federal Ke serve as, a central 

bank after 19^^ has beer* evolutionary in its effect on the 

cbaiigin^ i*&txire of ths heinkini^ business, banks have entered 

into the type of deposit and lending bucinons froa which they 

have refrained in eax'lier ye<’,rs. 

. , , 'ihe impact wan delayed by world »/ar II, sa well as 
by the wrepoadorance of biink assets in the forn of , 
obligations, hut since 19S1, when the J Cvioral keserve 
recovered its iado,; endonce froia vfArti*:io finar.cing con- 
straints, it has been ( 3 ultft clear that if coranorcial 
banks were to grov^ at a pace consistent with denajids of 
the econeny, it could not be througli dOt-endence on demand 
doponitn. 'fhua the yearn since 1951 liavo seen a rouarh- 
abie j^rowth in savings raid tiiae doposits in coiauercial 
baiucs wbil*' growti of de::iaad deposits has boor* r,uch 
slovior, " 

When the Federal Feservo, In 19^'l, encouraged devel- 
opment of the negotiable deposit certificate and raiisod the 
ceilings on savingc to 4 per cent, the result wso an accoiera- 
tion in tho growth of savings oixu tir*e dcj>ositB, but it vas not 
without costs, revolution in bank dCi?o*;it coui etitivencss 
was unleashed anr banka have had to pay increatvtngl,; higher 
intereet rates to attract cuctohcrs.^' 

... In the 1 rocGss, bai*k credit growt}, aou-rod while 
profit margins foil, putting, bank manaseaents under r.cvere 
prccsiiro to maintain acceptable earnings levels for 



p. 6. 

■“haviu 0, Cates, *'I'ers}, ective on the xhish to c. no-' ank 
:-oldin,^ Coiapaiiicf., ■’ Bankers I onthl.:* , ,Outomber, 196b, 22:, 

Vhe uaximuss rate undc^r eguiatien vas set oy tl.o loie:. al 
tieaer^e 'Joard at 2)4 ;.or ccx.t in Janu. ry 1956. Ii was raieed 
to 5- per cent on January 1, 1^97^ ts? a per cent on Janu^vry 1, 
iS‘62, to h/l yor cert on liovenbcr ^.4, 1964, to \:f'V cent on 
vocenY/f. r G, 19G5, and to 6/< per cent on april 19% 
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clopocits g^rowlstS faster than cjarningn.-*- 

Richard i\ Cooley, prenident of Cbe •.'ollc Bank of dan. 

rrancieco (the elovoath largos t In thr* dnited Ciaxec;, hac 

referrod to the triple Increase in the interest coats of tine 

deposits a.s a na.jor .ac-caaon for th« decision of Veils Fargo to 

feru a one-hank holding conpany, a aovo v/hich ’^ill provide tho 

bank easier access to nov/ fields Viberr laonej, credit;, and 

2 

financial services could bo profitably eaployed. 

It is appropriate to note tliat tho Fedexval Roserve, by 
effecting policy which stimulated tho growth of ccatly tijse 
deposits, stimulated an appetite £oi' px'o Citable assets which 
traditional baniiing practices could not fully satisfy. The 
banking industry, in aeeiing this challenge, has developed a 
now breed of nanagerc who have a broader pcx'spective than the 
bank nanagex's of oarilex.' gonurations. Thtce nen have the 
education and o/iorgy to find pi'cf itablc ue<sa for Idle time 
deposits. ”It ia a pa.radcx that the Fedei'al leoarve, the 
aourcc of the basic stixsulus, has been aeverely criticised for 
excessive siupox'vlsory .restrictions on the ujo o.f X'unda,”'^ 

with respect to the ability of tho nanagciaent of t-he 
^'aorging one-bank holding cojipanies to meet tho chtxllengos of 
today's changing onvironnont , fear hao boon exeya-essed over 
v/hether bank canagemonts can do .justice to the traditional 
ban>:ing bunlnoos as well as to tho otb-:'r buniaessfia which nay 



Ibid. 
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dooley, "one-Bank Holding lonpany Boosts Banks',” p. 
dates, *‘Hush to Cne-Baxik Holding Jorpanicss, *’ p. 22. 
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bo or .acquired, vTofor^sor Ctorald C. FiEohor d ?.r>caiir,tn 

th s coacora: 

. . • a slrrollar erg^incnt could be px*cocat'jd For al :*0 3t aaj 
si^piiricant £-rov/th of a bonk or anr ria^.or chan,.:e in the 
operations of a rinanoial institution. The oonior banking 
orricers of the lart^ex' banks » whi.ch are really the doni- 
nant t^roup in the consoiieric activity, 'hm r.ueh noro 
Hianogorc than bankers in the conventional cense, IloreovfT, 
the introduction of the ohcllen^^e and diversity?" of a con- 
generic rnlght be the very ingrediont eone institutions 
need to dostroy the Itmgo of routlneneen which has offeeted 
bank recruiting for decadoe and offers a challenge and the 
financial rewards to get, cho best of the college crop into 
this industry.*^ 

Indeed, the financial ccngonoric devslopsjont is viewed as an 
infusion into the banking inditstry of "rAtch n^^eded nev/ life," 
wherein the line of ’'advancement, participation in policy 
fornation, and higher pay viill bo greater in soni-axitononous 
companitJS than in a large siaglo-ban):. 



Technological Iimovatoro and 

the 

It is noc within the scope of this paper to trace the 
history of the toobnologiral revolution as applied to the bank- 
ing Industry. It is sufficient to note that 'within the last 
decade the in 'nGtiy has progrecned fron the Hagnetic Ink 
Jharactor Feoornitlon milestone to blucpriKtc for a cashl^ins, 
cbocklcas paynonts syntei:;, a progression which has been 
dependont on the useful app»licatlorA of the onornsriS efficiency 
of electronic conput ei’ precessinc machin'ry. The changing 
lechnoloty baa bi'or.ght about a. shi^t In attitudes apropos to 



Fischor, "Tongeaerics and the Clayton Act," p. S. 

II. ioungquli-st , "Cfiuj-Barik Holding Companios — fros- 
poctc How," Banker s T j»'>n th I y , Hovenb?r, I960, p. 
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con3i.::or d'snand for bonkixis vmlch can bs awbriaut,3d 

to tho rising expectations- of the public and to the rcauit of 
innovations hj cosmerciul banks, 'ihc iatuoi* ia prubabl;/ pr-.i- 
'lorlnant, but the inporc.ant point is? that the dcnand exists, 
Individiialo, buciiiesso5> tax oxeapt inatltu tiw ns, and locui 
govvrntients ?iro looking to banks for com cnieat new aenvicoc 
either i^elatecl to tanking or cons'hlerci incidental to the 
b'-isiiiens of banking, the result of which ccisr-icmdo tbc expannlorii 
of the traditional banking ftinctiuns. 



.’g 1 1 1 ale 3 of Inv c s t o rr> 

birectj.y ro3>ated to the problea of incrcatlns costs for 
funds supplied by bank ciistcnerc ic tho Daintenanco of satis- 
factory attitudeo toxfcr-i banking by the inve3t.o.ent public. 

Large publicly hold cc-iapanlcii Duot conp^to for the uharo- 
holder’s favor. It is not uirreasonabXe to assort that ’'stock- 
boldors often have a loyalty no gi-oatcr Uian theiir^ capital- 
gnins t<j.x liability,'”^ Bank tuLTuigors .aust Justify tbeir 
porror.naneo to sbareholdcrs on the basis of d'. vidends, caminge 
growth and riarkctabll ’ ty. 

In relation to earnings and book-valvi$, the; ajarket- 
ability of bank stocks during 1963 was at the lowest level 
‘Since th*'^ 1990’ Obviously, invost'^^ont capital for banking 
has been dliuied by the iuiu*j of greater capital-gains in othor 
k'^nis of corporate ent-'rj^rise. 



dates, ’ThiGh to (ne-Ba,nk Holding Jonp<.inics, " p, 
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Ine pjo-sinont bank stock analyst a;-} 

react Iona to tho rolatlvoly .low value of bank stocks: (1) norj- 

uanklng bxjcinosc v/ho roallofj the und^rlylnj potoxu'.al 

of bankin'^, act on opportrun' t !.«g to acquires control of banks 
at reaaonable costs; and (T) the v.ilnorabli ' ty to chan-j^*o of 
control of banking entities spur existing; o-iriage'-.cnl s tovraod 
•adopting the cond^’nerlc atinxcture, the onnounccjiciita of \,'hich 
servo to inf or*?:; Irrw^estorrs that t*ana5^cs5*^n t; is pro^'roso . ve and 
that future eixi'nlngs will be hi^^ier, thereby causing favorable 
action in the trajling of the applicable binl: stock* ^ 



The llni ted Peparttnent 

of .tustTcb 

tiuderlylng the perniauiveneijs of th^ 7ed<&ral Recervo, 
the technological advan-cea in the banizing industry, and th^: 
concern of investors has been a chrmg'P' in the philosophy of 
vfhat role coitpetltion ouglit to play in banking. 

■hiring the 1930* e, the congrosalonal purpose of banking 
Icglalaticn, .in fxn effort to elirainatc the dslcterizuo effects 
that excessive cos?p^*ftl tion held for solvv^ncy of batiks, w?i£j 
fociisod tovard tlic application of coispetitive rentralntc on 
thvC bardzing industir*-, Z.'ince then, otatutory dir'^ctior isund 
by juirlcial interpretation, coKirzox'cia.l banks are constantly 
prodded to engage in a degx'e© of conpotltf on which would have 
boGii unthi ratable in the early 1930 'js.*'*" 



I.dd. 
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Goleribe, ”‘9ontrol of Cnc-Baidt Holding Jo5.*:pr;trilos, " 
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..pproxlriately ^onsoll^fit ^on^j .cv. 

abcorpCioDG of l>an^:s occiirr'2d in ch® bnltoU Oiatos bfsi;v;'*'-^n 
1950 and ! }&C*^ .jesp 'te chcsc? acquit Li: ionn In an in^n.urv 
noiod fox' x'elativeiy hi^b lov^iia of concontravion la aaay 
geographic Earicetc, there vac g-^noral, Ihc'u-^h not unaabt- our?, 
agreaiiscat i-hrc'oghout Iho taaklng cosjnunll^y that th-. antitrae: 
iavfo did not cover nergei's la thaii: LnC^j&'cry* The 



2 



2oi.rt docioion in United Ctatt*s v. rhiladolphia Ilaticnai Bank' 
on Jiinc 17, 19G3» however, cleax'ly entabliahod that banka were 
sab^jcct to the antitrust laws. 

In aj'rivlng at the dcolsioa, the tuprem*, Jourt 
re^juctod the '’public intoroat*' cr-torla contalnc?d la the Bank 
llerger Act of 1907, which the bank a ipervicory agencies ar<? 
directed to consider v/hon evaluating tho saez-its of u given 
bank consolidation; and utreosed the antico:.»petl blve effect;: 
of ouch a nriVi^&x': 
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Ve are clear, however, that a s^rger who of free of 
which 'nay be cubatantiully to I'jBoen corpoti it on” In not 
saved L:>eca\jse, on sone ziltlnatc i-'ockonlng of soc.'al or 
cconoicic dcbt'.y xuid creditn it nay be deexCod bcnoricl'ftl. 
x\ value choice of ouch imgxiitude i.a beyond the or-d hoary 
llriitG of Judicial ccnpotcnce, and in any cveuit has been 
Eiade fox' u« already, by dongroes vh^*n It enacted the 
anended paragraxih 7 [ Jcller-Krfauvcr anicadnont to th-^ 

Hay ton Aetj, Uongreae d«tor.niriOd to prc».oorv:> our tradi- 
tionally couT>etltIve econovsy. It theroX'ore x^-oscribed 



'derald 0. Fischer, An e r i c an Bank ixxg o t xcu c t a r a ^Hew 
7ork: Coiunhia CnivcrGlty Pro as, p. 
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U,3. V- Philadelphia ixational Bank, ^^7'^ .yati 
p2i il96>). Horcaftcr called the Phliadclphl a case, zVo 
earlier caeos involving bank holding conpaai o v?rre challenged 
under paragraph 7 of the Cluyion Act, but neither was hoard by 
tha Uupror.0 ^ourt — ?ransunerica lorp u'-ation v, IogaI of Gover- 
nors of the I^ederal Piserve Gysten and U,'. v* : u'sx 

Inorica do.’-q'>orot Ivn C19S3}, 




n *wi* 







antlcos'.pfe'titH^t: the uvi Iht : ili-^urnt 

alike, ruliy avare, we -aisst aasuiifi, that sosie price 
have to b'^' pajd.- 

VI th rccai-wl to rix^anclal cen-^encrlct , thr- Irportanr*. 
o£ th9 Ihiladclphia caar? ia that tha declJ^Ion Is Ic 

preY4*nt erreciivo challenc^- of rox’gera tanko aiid ovher 

types of fiiiancial institutions: 



Co win in Ihiladolphia, the c^^vomrsent lawy«‘pa had 
to art;ae that tho deposit fimction was e banl:’s line of 
coiniox'ce, and therefore that the proposed nergei’ with 
Girard Trust led to an anti-cotipoti t1 ve share of 
rel^ivarit iDax'kot . 

But look what happens: if •’taiiklns" (narrov.?ly dofined! 

docs indeed constitute a nark^^t totally distinct, rroia 
conaiicor finance, . . • etc*, then hank-congeneric acqu.'- 
sitionc cannot possibly produce a concentration of 
economic power [by banks J* If on the other hand, the 
departnont were to challenge conccnorics on the basis 
of specific ‘'linos of conaerco,'’ then the so-called 
“ concentration juitjes" in har:}:-to-bank lacrgcrs (calcu- 
lated largely on deposit and lean shAro-of narkot) would 
logically havo to h*c rcd'aced in of uhe particular 

finariclal rjarkets Involved. 

The tn|)ort of this observation is that thej action tal:«n by 
the Justice Jopartsvont in th© I’hiladolphia case has provided 
added legal basic for one-bank holding coiipanics to acquire 
nonberiking financial inctitutioriG. 

It ic now apparent why financial congencr.lcc have been 
organised in recent siontbs. \ burgeoning economy Is i^r.akirig 
tjvar larct*r arid uore oosT*le.x dcands upon th* baniciiig iniuctry, 
lubstantla.1 changes in the deposit nix cf banka havo added 
sigiii.ri 'nntlj to tbolr costs, while technological do v"ilopj*ontG 
hold out promise for o\ib:;tanlial oavingo. Bank r»anagers are 
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ciccher, Ajae rlcan Bonking o t. r ue t ur c , d. 511 • 
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■Qatca, ‘’Ttunh to One-Bank Holding Bonpanioa, " p. 2^. 
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'o'iinj; upQcd to h-'jcoiie nor** conpetlt-I ve , whil ‘ i 
banking ic atill aubjoct^id to tha fairly lortrlctivo *‘,st;rait~ 
Jacket" v;ovon by tho r^sj^iiatoi-y i<?gl3lat 1 cn enacted d‘..i-ing tb*"* 
past thirtj~six ycaro, I'cri/ovsr, wh€n attr>n:pts ixr^ ssada tc 
react to these pres Bures, banks frequently find that tlu^ 
federal noserve Is uncynpathc t' c tc oxpanci..:n, or as will b» 
developed later in tLls chaptt^r, that coitpctitora in fields 
which bpnks attempt to ent^r bond every effort; tc restrain thv. 
banka on ^.^roundc that the particular activity concerned is not 
”prop«»r" to the buniness of banking. 



Intei^penctratlon of the rinonclal Tarkets 

'The imdorlying prenoures idontiriod above have caua‘‘^d 
tanks and nonV>an>:ine financial intcrnsodlaries to x>€?r^<5trsitc each 
other’s hifstorical preserve??:, Areas invaded by coarc rc’al 
borsksi include bond nadorwritlng, no-^tgago rcrv5vCec, credit 
cards, mutual fimds, insuronce, ci<vrtronic data procesGing, 
equijjaent loacing, . 1 u^d factoring. Activities of this kind are 
being conducted directly by oporatJen cci:p>oncnts of the banks 
and/cr indirectly through corporate subsidiaries. 

InterpeiictratiGn ia not a cne-vay street. Konbanking 
rinaneia.1 inoti tut ions have acquired banking Interest:*. The 
largott independent financial institution, in its fiald, l.I.T. 
Tcnjrncrclal Jorpr'ratlon, enterrd corA'erclal banliing in liHSf 
through tha acquisition of kcado'wbroek lint: oral Paiik of Hev/ 
fork. Th‘-» at^bsequent rergor of Tleadowbrook v.*ltk the Bank of 
Korth Ar.-?rjca res'ultcd In the control of l.G billii^n dollars 
of bank ic^sourcoc through ninety of fleet in metropolitan flew 
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B.mk of lT.<rth 

It ifi apparent that banki: and ot>i /r rtn^arjclal oitj-inl- 

?;ationr will •Intrns.li'y their eo.:;pv* tiliori. .vn t;h- oonpetltion 

inercasea, each, for.-’ can he. <ixp?ci‘'3i to t-oke on ico,''' of tho 

sez'vicea of lea coiJp^ tit oz^a in an altazjpt i-o avoid in «-arn''nc;s 

oqu^ea-e vUwrsificat Icn. It in repox-tei that bsrJce 

bolie^ve the tyln^; of cr-ddit card and check credit a^rvlces tc 

be the '•lont effoctive veapon in *:ho competition for loans with 

o 

nonbankin^; financial oi*{;;)unl2ationo,'' irthur H. Jloursbon, 
presldenv- of the national licasue of Xnxja.red ‘'avinoa and Loan 
Arjsoclat.lonr , boliovae that the cavixbdn and loan ind ascry Is 
Goin^: to liave to "ju'eas hard for coax^'otltive toola to rseot the 
chalieriGo the banlrs rep.reaGnt, 

The entry of banks into activities not related to 
their histoi'icnl operations has not only H':t incr'^ ased coiipoti- 
tl\'e resistance In the financial laarkcts, but h*io oncountei'od 
organised opposition fro'i other fJn/mclal interest groups, 
oppvoe.il ion which challenges tdie Ivmks' c-ntrj Into these aevivi- 
tlos thiveugh tho nochanisn of l-'x-gal process, fh? c;'Uiplalni.f 
arc that banks are seeking to engage in activit.es which are 



3 

"’longrcss and the JonGanerics, ttock >mrterly , 
deptember, 19GS, pp. 7-S* S-eo infra, pp* J. d , ,"dl)ngr^ , 

House, yoani tt».*e on Banking and Jurronoy , Unr- 1 ; i s t ».. r cd Hoi d ing 
Gorvpanlos (ratr.an keport), 1999, p. hS, for a list of nonhank 
institutions that .have announced plvons to pux'chas,c bojiiko 
bstuaen d-eptecibor 1 ana Dsccnoor 91 , l9o8.* 

o 

“'’Trend Lending,*' Bunlxln^g , L.XI (July, lydS), 90. 

Banker (Hsv; Ycrk / ^ ♦aO O ^ X' f 1963, p. 2. 
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not to the cf oankln^-, n-, i'OjV.-ued 

author! vj cn h'j.n<:In£; la>r, Henrj" ITarfi-^ld, r^'>rG to Uv-a^ law- 
suits as: . cho squoeaa on. tho businsico oC bankinfj;, 

co23tno.n cbinoninator ic %lv' ^x£o.w of orgonisssil cc.i.’r^'rol.a.l and 

rj.nar. 0 tal to pr^’toct lh?i.r pr'-f 1 tabl-.* araas by oa::- 

\ 

•praoola^ tho p«jri:ioolblcf aroa of oonkinj.’' 

Ta'^ i.'osali:r» of th«»s:x litir^ations havo b<)‘.*r. 'tnoonc lu- 
st vc»; conio havo be on fa'^/crablo. and others unfavorubl to *wh'» 
banking Intoroots. Ono thing is certain, the proceeding? ar<? 
oxpons’.vo and tio,o-consui2lng| they delay {if not restrict) 
operations in the disputed activities, and tbc-y involve complex 
and coafliciing Intoz'ppo tat 1 oan of Gxloting law by the courts 
and state >and federal regulatory authorities, To avoid the 
uncertainties of these legal confrontations is one reason why 
soae px'ogrosaive bank nonagcsients have ox>ted to roorgaaise 
under the one-bank holding coiipaaj'' atructui'c . ?hic device, as 
demonstrated in Chapter Cne of thirs paper, allovo the oub- 
sidiarl^-s of the holding cor.T>aay to perfoiTs related banking 
aei'vlccfj aryl operations formerly condu::: ted i,or attc-"jptel) by 
the operating units and/or subnidtai*i -a of banl:n without Inter- 
fercaco by the regul-atory agonclcis or undvio fear of llclgatlcn. 



VA 



The ruiGin--r30 of 3a.nkinc; 

The criticn of the fiiivmcial cciigoncr.lca contend that 
10 cci'jcept- plac-3 8 banks In direct co,spet'tion with nonb.mkinr^ 



flonry Harfleld, "Tenon on Genesis .'hcodus 1:10 

(\ rropo»aI for* fe.etlng the irepriety of j^Xpanding Bank 
Cerv.^coD/," Banking?; Law Journal , _JuIy, 10G8), 

gupra , pp, 
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linaDclal organ! M os ---.ha activltA''*r cf 'wh'ch aro l -.* con- 
sldarod to V^e traditional Co tb« buoint^ea ol‘ b‘oni:ai,‘;. Tbo 
advocates of t;he ^ovcoant O’at that banks hav? boon loo- 

petino; v;lth them all alonr, but that vith the congv.neric Cori. at 

X 

t,hc 7 able* to compete on sn e<-jual basic. Although the 
efforts of the advorGarl'^s becoae m-iro acade*“fiic questions vfhen 
viewed la the legal t>erfrpcc tivo of the one-bui2k holding coiapany 
structure, it is appropriate to addreftc the legal controversy 
CGniering uroxind the qiiestion of just whnt the business of 
bonking is, is ospoctally triav when it is censidered that 

the cnc-bank holding cempary rorporsto form nay coon be breught 
under* the rcgtslalory durirdlcticn of Iho i>dcr«Ll govornssent by 
forthccc^ing proposals to ebangt existing bemking legislation. 

There is no dispute over tho onurDerated corporate 
powers of national b«mks,*'* but the exlritlng law, specifically 
the NaCicnal B^ink Act as anondrd, ’’left the door open” as to 
just what the business of banking really is. There is no truly 
authoritative, short derinltl^n, 

i'rogressive b«mk aanagorn, seeking new soarcos of 
revenue, have sought to diversify their operaiionc in such 
b3m.king '’related" activities me‘jc*3ng£,r ses'viccs, conx:uter 
p,t’*oce using services, travel acco:2XiodatIon3, credit card 
services, general nortgage aervicoa, conmlngled fuiids invest- 
.T.ent fnorvicnis (esutuol fimdn), and equix>msnt X easing services. 
Their effox'ty, as nent'aned earlier, have been challenged in 
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Cooley, '’Ciic-fnnk Holding -Joru>any locsts Banku ’ , " p. 4, 
^Listed in ?;.T. lode, Yol, IJI, Title Ic, 6cc. 
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Uii' court i* ar. now inciicntal to the bu.;.Lri!.co 

cj utilialiii^: «b.c on*-tank holding; cjuvi^j corpor^ti-; Toiv.,, 
the^vi nsmaj'jironta not oulj sr^i: fr>^o to jn,;;aj£.o In th«.. oc ao ..ivl- 
tl.'C but; aluo to roach Into ouch trad 1 M c-nti..! 1 7 "urirolai*rd'* 
tanicir.:j act5,vitl-wQ an :.*e-ichan-iloIii£;, rtta?^ cjtAto broi:c*ra^f 
a^srvlcoo, and ^onufacturlnj;. 

In the abneneo of a 10i;;iuiat^Y- J,; fin it ion cf what in 
fiiiancial and what la nonfinaiic..al, an ippl^nd Ic th- daJiicin^o 
industry", it is cxtronclj difficult, if not inpotjsiblc, to 
specifically identify at any (jiven tine all the activities 
incidental to the business of banking. The writer has reached 
this conclusion by exa;ainin:^ aigaificant coax't decisions 
relevant to the issues at bar, several of which are docuronted 
belov;. 



Incidental Powers Clauso 

fho legal debate over vhaz io oonslciured zo be the 
propor b'lGiness of bonkinj is largely' carico.'nod wltii tiu> 
intent cf iongr</8a wl uh reapoct to the inclusion of the '’inci- 
dcntal pov/ors clainvc" in the Patienal Banh tct.^ It v;lll bf- 
holpful to consider th^ basis of presently c^nrilctlng vi -.-wg 
which, if not resolved, piwcnt the tcro fi'O.. belay .conR-il*Ted 
for what it z-eallj is and what it really' d^ccrlbcs. 
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rorcci coHwiiins a gcmeral frcviv,^(.r, that c:rpciat-:;ao . o.:'a^d 

xcidcr iho pvovinioTiO of the act are Toi th«» piorp.. of "carry- 

Lnc; on the b\ir.iriC-5& of banhlIl^c," rh..s lat-tr prc-v*,dcs thai a 

national bani; ehall have the power ; 

'To c:cercise by its board ol d1 rt»c tore, or Ixxlj authwivir.ed 
orfic<;*rffi or agents, oabject to law, all ^.uch iacidcntal 
powers AS shall be nocccsfii’y to carry on the buslnoec ci" 
blinking; \jy discounting and negotiating proaiissory notes, 
drafts, bills of exchange, and other eviic-ncis of debt; 
by loaning r,oney on personal property; and by obtaining, 
issainj and circulating notes acooi'ding to the prov...slons 
of this chapter. 

It in natux-al that tViOse who favor restricting the 
business activities of banka contend thiit the wording of 
12 U.d.C. 2c (7; is a statutory dorinlt ^ on of the banking busi- 
ness. f'hey aooex't that l;h« legality of a particular banking 
activity 'Should not be considered as incidonctil to the power 
to carry on the bonking buoincos, but rather as ijxcldental 
only to tho express powers cot forth aftsr ths prepos -1 tion ”by” 

t 

in the qxioted provision.’^ 

oho advocat^a of this x^oaitior. hold -hat only fron the 

more linitod phrases or ccncepta 01 law can th«s ixcasurot^iont 

of the incidental povoi*o contained in logijlatlon bo sioaning- 

fully determined. They are butti-ssnod in their conicntion by 

a legal tradition to the effect tiiat; 

The extent of the powers of natiojaal banka is to be 
neasurod by the tersis of the i’edoral statutes rsiating 
to such ciGsoclaticns, and they can rightfully cxtirclse 
oxily such U3 are expressly granted, or such incidental 
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».;ovarj aa «^ra oxi ^uc ta~Jin^.wS Ioj.’ 

which tho7 arc oscabl-iched, . . • on Incidexr-al powci’ 
con avail ntithc-.' Co crsa«c pov,'..x')3 which, »::ipx’C':sil7 or 
by iviaoonable inpIicaClon o,ro wichhsld, nor to enlarge 
powers givcii^ but only to cctmy into cil*tct vuc-so wmcj.* 
are grunted. ■‘■ 

This principle still stands; however, la applying iL 
to the inclvlontal povrcra olauao, the banking Coritica hav® 
appar-ontly Ignorod tho graiasatical construction of the words 
^n quo at ion; 

* . . .i aoaicolon appears after the initial clauso of 
pardk^raph .Ic-vonth of acetien 24: , , . and that each of 
the subsequent clauaeo :n that first cfititcrica are also 
jtepttTAted by seicicolons. It Id an cctabl prin- 

ciple’ of statutory cone traction that evcx‘y clause 
uep u'ated. by a coziicolon is of co-ordintle v^lue, and 
that th‘’*re.roro each olauoe tiust be read ajparately in 
the se:u«*s that onch clause nast be glvtui its ovn separ- 
ate value and effect Ultlood v. ILxgl<> ^'3 y. 2d. ISjj, 

I'ho proponents of tbs narrow vl:,vr would real this firot 
oeiitenco ... as though it provided that banks shall 
have Incidental pov;cr:i to carry on the butd-noas of 
boji>:iuo *250 long as and to the extent that cucli business 
consisted of and was liniteci to ’’discounting -md. negoti- 
ating pror.issory notes, drafts, bills of cxclianoC and 
other evidence cf debt, receiving deposits, buying and 
selling exchange coin vcai bullion, and loaning money 
on personal security.’* 

bbylously such an att *.-r.ptC'd cons true cion rouch-'se. 
the ri?oult dcalrc’d by the proponents of the nnrx*cv; view 
by eliminating separate consideration of what the 
oinple but broad torn ’’business of bonking” oncotipasces; 
but ouch an utte,iiy*tfd construction equally obviouoly 
violates the settled rule of otatutoi’y constiuc tion 
ab-ve ref’errod to.^ 
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coriwained no punctuation after the tern 
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o£ ru'O, Lb'} v.'ur-il "fey.*’ j^or 

r'fjaaon, Iri. a caao d^cid^d by an .'•bio In ,wV2," It vaa 

ad juiir.ated that thu >«orda "by '.iiaoouatii:,; v^oi-c to i>e 

read ay ILnicing and defining the kinds of bonkini^ activiti‘'H5 
authorised by the iratlciml Bank A.ct and tnat tne incidental 
pcv,‘cra clause applied only to the emuserated bankinj^ 
activi vi«a. 

under the Isevised ob'itut^^© of id»/3, von^resG amended 
tho legiiSlation by lna*^'rtlns a ueaicolon after tho word 
'’bujjinens" lo the aiaputed sentence, thoroby emphasising that 
Che lncl4*'*n tal powera deUorsination tiust ce sssasjrcd against 
tht3 3 inpl<«» torrj "buolnejs of banking,'* It Is obvious thac it 
wan thKi intent of Jongreae to give full effect to tho doctrine 
of the co~orMina te valu« of uhe clauses separated oy the serai- 
colon aa establlGheO la KcLcod v. ilagln, ' By clarifying tnt 
legislative .Intent oT the Incidental oovers clause in 15? 5» 
vongreas 5lcir>.ly enacted into abatatory law v/hav had been 
roGogttiaed in jurisprudence sin^^e 18p7 when a h’aw York court 
said: 

?hc Inplicvi powers exist by virtue of th*’ grant to do 
the ouslnths of banking, and are not cnvCiox’ated and de- 
fined; because no bunen eagacity can .foresee what laipliC'd 



I 

dhlnklc V, jMi’Ov- iiatiunul di-uik in Mp?v.ty, 22 .hio 
31 o U8721. 

"^Huck, Th the Banking Busine.us?'* p, 3^0. de»j 

pp, 3^40-''^3 of cited reror<..iicc for an hiwtorical account of 
congreocl oaal intent and purpose npx’opon the incidental powers 
ciduae, wherein it is concluded that the enunerat io/* of cci'tain 
banking funcliono In 12 2,?.d. w.as intended to ^-.tpf'jifj 

luu'^tlons in udd^ ticii to thoo< wh^.oh co.ilJ be pexU.’o.med by 
r.onbanklng ct rpvrat ions . 
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powiiTO, u<xj 1/i vho qL <Ji.iCv.Vv; aiid 

pt»rf<Jci:ion of bettor srsthodc of business, and the ever 
varying at ./itcao of hu-^aar. relations, he *:oqai^‘^d to give 
effect t-o the c.xprefjs pow>rB, 'fbey are, therefore, left 
to icplica.;lQu* * 



?he Bank 
T!-Vrrvic.y Otyooc i 

.vt i;i thiij case* waa a ruling txj the woc.p troll 

of the Jurz’oncy \;hich authorised the oporacica of a national 
uanl: of an ap2:or?*d car uussongcr uorvice to pick up and 
iallver ponoy and other itfjna ’Jinder contract fron; and tc it a 
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I'ho rul Ing 
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Trfv^tild not be 



by the bank until delivered to the toller at Iho bank’ a 
prenifsoa, and that a chock iti considered an having boon paid 
al the bank when th© ®ions>y Is handed to the sieascngGr ao aj^ent 
for the otisuoaor* 

in tho basin of this ruling, the first; xiational Bank 
instituted a sorvicc whorebj an iU‘iCOX"od car owned by the b.jnk 
and operated by Itn onployco collected caah, checks and other 
iteraa for the bank’s cu3toj:.Dra for deposit to their accounts 
at the bank* It fui’ther conoti'uc ted a coxicrete receptacle in 
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Jurvio V, Leavitt, I'i II? w ’for*k lii' 

' 1 r B t Hat i o r.al Conk I n i 'in t i i ty , Ti o r I da 
killiaL-i B, Ga.!3o, Cocjptrollcr of the Curi'oncy of the 
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dtateu V, 7red C. Jickenoon, Jviatroller of the i.ato of 

Florida, ?. Cupp. VO C190?:; ^KtO F. 2d ^iS (Zth dir 

lXy 3 j, 

comptroller of the iii'rcncy of tho United ‘'’tntes, 
HanuaJ for Hstioinjil Stmks , sac. IJ Uoiling.a^, par. 7'^^90. 
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a ahopplrxG for -.h?-* pljactvi^nt; of nl£r.t .or pl:lrv.p 

hy the ■jji,;Ierot4Xiiri.2 V in-ij lhal- the uooaen^or 

'wa« who cuoto*. ur’o ag-,?nt; i*or i;?! iv iry of fao loporLt zo thi 
bank. 

oxjoratiop. encountered opposition fro.’o vario. 3 
i'lorida atato banko ond the oporditoro of Doasenjer 

service establishs'.cnta. rhe Z‘tato Jc-n troller adviaed th>' bfmk 
that it IS itassenger service v»aa In violstlca of state lav* pro- 
hibiting bx''oncli biiaklngt a ia^i v?bich provided that a bank’s 

1 

business shall be transacted only at its banking hDar^*.*^ Ih* 

plaintiffs » claisiing that the nosuenger s^'cvlce did not conuti- 

lute br.iiicb banking, filed suit to enjoin the ftate Ounl roller 

iron interfering with its opex^ations (previo :3ly cltsd), and 

cited a falcral statute wherein a branch bank is dofln-'d as 

ou«^ in which deponlto are received, or checks paid, or conej 
o 

lent;" and as such the operation cculd not be considered as 
conducting banking business off preaiseo and, therefore, not 
in vloliition of the federal statute which prohibits such 

A 

ac! tlvity. 

On June 5, the United itatec jlstrlct lourt 

Gldcd with the plaintiffs, ruling that the sr.easenger service 
and olT-pro4.ises recopvacle were not branches within the 
ujeaning of federal statute and, therefore, did not vloitte 
.‘1 orida law. This deciaion woo reversed on fc-pt crater 12, 1263, 



Plo'rida statutes , 3 ec . 020 .06(1); n ) . 

O.i. lode , ’/ol. Ill, 12, cac. 56 (106^’). 

'J.3. Jrds, Yoi. Ill, ?ltle 12, <3ec. 01 
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oy the; Jr;lte0 Jtstes .^ourt oO .ippciaio, vhlch ral-sd that -he 
iiorida lav;, not the fodoral ata-ute i>3 oonti’olllnij; anl 
ope? rati /a* 

Xhe Appellate Coart decision ’vas ‘bao-S’l on the position 
taken by Jniteu At itec i;upreso Jourl in i'.i-ot hationnl 
Bank of lo^an v, ’•'alker Bank and rrosal. iotipany (decided in 
19O0 and reported in pOo U.A, 29 A), vdiorein it wac raltd that 
vBnon lioajresn oa?jcted legislation authorising nation -il UfinkL. 
l-Q branch, it intended to place national and stuco b<.UikQ on a 
'’cDhp^;tlt Ive eijuftlity'* vith re.spcct to branch banking. 

The o.'sscnco of the finsl adJuBiicatlon In that th<; 
neasnr.ng atlok for the do finiC' on of vfhat branch banking In, 
•ind th-"-x*eby the a vthority to branch, in stat? law. Iccord- 
ingly, in those states vhorein branch banking Is perialitod, 
banks ci-17 operate the kind of rr.easen^.^'^r service Involved in 
this cas«. In olhor states, they isay not. It was pointed o. t 
to this writer that the court 'o actloo., v/hich sustained the 
defendant’s contention that the banlt'a messenger service 
operation constituted a fore of branch banking, was an indirect 
adjadientien that lank Kessengex' services arc activitiec inci- 
dental to the barking; Inxsltjoss,^ 
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00 k Hui’phy, JircGtor of 
Currency of the united 
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In 19‘‘>3» th*? *T • ruHnj vliloh avi^ihor- 

iccd noLVicnal bankn to act ao aj^cntcs ‘n tb-t of 

Inisuismco contra-cts incidental to the berrovinf, of. faiila to 
3ccii.ro rioted and novabl*.i pro],^ort7,'^ Bat tr-^iiac 1 b:^ this ruling, 
the '^iticeac and loutbern National Bank of Georgia b*igan 
sailing to borrowers In ..vtlaniti, Georgia, broad f'erns of 
autoaobllo, bone, casual t.5^ -tind liability insurance, a program 
which oubso-rjuantly was oxtendod to sov^rai cJ ties in Georgia, 
all with a. population in orcess of G,*^GO pcrGcns;.-^ 

The United rit.at‘‘'a strict Court, on Hareh 31, 10C7, 
b«ld lilcgal, ao a natter of law, the JoBptJrollor ’ g ruling; 
basing ihe dooiuion on th<“ Implied prohibition of a provision 
of the Ihitlonal Baiik Act which authorises nat.ionnl banks, 
located ia communities of 5,000 person-s or less, to act .as 
insur.anc‘^ agent c under rules and ro --pul -at i on s prescribed by the 
•Jonptrollor, In other v.»orda, the congressional grant of 
power to act as insurance agents in places of >,000 persons or 
.less lupiledly- prohibits such ictivity in plavces with a popu- 
lation in axccjRG of that nuuber. 



^Georgia Assn, of Independent Insurance zigcnte, Inc,, 
V* Jan^n J, Gaxon, Gonptroller of the Gurroncy of the Jolted 
Itates, 2c>cm r. Gupp. 23S U9G7); 379 >. 2d 1010 (5tb Gir. 



j. \iO^ ; 



*'Coa 3 >troller of the Ourrency of the bnl l^“'d btatcu, 
Manual for Iiatioaal Banka, par, 7110. 



Vt 



''J. 7 O 7. 2d 1012, 






U.O. Jode, Vol. Ill, :iae 12, sec. 92 iHc/O. 
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The '^or;:p vrcllor ’ G 'rnGuccossful dcf-?nse wtiG haaod on 
Cho contention that tho atabiite did not prohibit tho .-'cll i.ng 
of inoXiP-inco that wa3 incidental to the buclnoso oT banking; 
that 3>\ch soiling was a valid banking function under tho inci- 
dental powers clause; and that the enactront of the statute 
In 1916 was for the expresa purpose of providing insiu'ance 
services in rural areas where it v/as not p.rofitablo for 
independent agencies to conduct operations, not iispliedlj to 
deny such activities to banks in r^tctropolitan areas. ^ 

On Kovenber '4, 1968, the appellate Oourt upheld the 
District Court's decision that tho Oonptrollor ’s ruling was 
illegal as matter of lav;, but also attacked the Conptroller ’ s 
position that such activity v/ao proper and incidental to the 
business of banking: 

... 'fhere is arplo precedent foi* tho conclusion that 
a power that hao been v;ithheld or denied by Congress 
cannot be found to exist as an "incidental" and "neces- 
sary" power and that principle has been applied several 
tines to the National Bank Act. 2 

In reference to this case, the Director of Litigation 
for the Office of the CofTiptrollcr of tho Currency of the United 
States, C. Westbrook Murphy, corimonted thvat it is a log^l 
practice for tho officers of banks to be the direct representa- 
tives of non bank affiliated insurance conpanios and, therefore, 
the pornitting of brinks to acz as indepondemt agents in tho 



L. 2d 1011. 

p 

Ibid . . p. 1014. I'he court cited: first Ilat’l Bank 

in Ot. LouTo""v. State of Missouri, 265 U.3. 640, 44 3. ct. 215, 
68L. Ld. 486 (1924); and Baltiraoro Whio Ky, Jo, v. Crd th, 

55 ?. 2d 7993 (pd Gir. 1952). 






United t Uonrt, :'n ■\jpt'-j.:to*' ?» 

imier th^* principle of "^szanJ in^x* ' d^^cidcv: tr.c tcsii'c Ir. XAvcr 
or thv: nit tonal bank* the court raiunod to con*5ldox’ wh '- th r 
not the '"buBincBs of hnnklni^*- includod travel agency- type 
acilvu tiijv'', Tbo lacVi of otandinr; dot olon vao baood on th<^ 
fact that the plaintiff 3 could not prove a le^'al .ln,1ur"/ and 
that the ilationaX Bonk Act eon'^ainn no previsions fer ^indicia 
review of the Conn troll o (pertaining to travel 

agcnciro'. In x'eaching the decision, the court cited a prece 
dent case vhoi'oln the United Ctatea Suprcnc Jo'crt hol<i that: 
"a party lacks standing to naintain a legal action where the 
only clained financial loss is due to economic condit lonn. 

p 

The pisilntlffa have appealed the dscision, ' 

Jlth regard to the qucction of whether or not travel 
agency-typo activities nro incidental to the blinking business 
nothing has boon really sctfclfjd by this case. The donptrol- 
lor's tactics, wbirein a cov>platnt Is succoosfully defonded 
for lack of atandinj, do not result in a nA^anlngful rcsolr»- 
tiorir ;{ath‘>r, the problc'^ is placed in a sort cf "liubo” 
until the peoullari. ti «s of a fa ture case will be sutri *l9nt 
to render a doclolon on the iTo'^ritG, rather than on atandin.^;. 
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iht XionOia Gaao 

\h<B matter f’f vhis action v/an conc»3rn''i v' tti 

cbo a\ithorlt 7 of co^^sj^srcial banbs to 'tn'l dc.il in 

Ci'curit laisuod by and noiitioa?!. auMivi jion:i. I'Uo 

case v;a ’inuii'Jal a;a it j^laced ihe Unitsvi v’turv 

in tho rol-j of I’cror-io ia a diopate 'botv»?'i*‘n tho 7"od'cr:\.\ 

!le serve; board emd tha bocptrollt^r of tht i irrency. 

bhe cp'clfic probIe.n involved conTlic lirij^ int^Tpr** tv- 

p 

tiono or tv;o provisions of the vxlac.s-dt»asall -.ct ' rroh ' bl 
bariks froi isndorwri t:n(^ aec iritl'C-u or stock, but; whieli nak^-c 
an ^jxooption for ohliyatlons cf the United 'cutes, or 

any state or politicai aubdivlnlon thox’-oof. bhe qU";«tior. az 
Isnxie v.’UB whether oi" not the terti "^^oneral oliligationrd’ 
incli.Kl©c all oblij^ationo iecu^.d on full faith and ervdit, even 
If ouch obli£;ation^ vrerc not baokrd by the? toxin^i pover, 

Until 1965» both the federal ?.eaerve ajxd tho Orrrpirol- 
lei' conntracd the phrane to n^an ‘'.ocurltloa backed by the 
tsj?:ing power, llovovor, cr. beptonner 12, I'XjJ, the dorptroller 
prcrult-at-j-’d a reg*>.fi ation the effect of which extsadod the 
deflnltioa of general obligations to xteon an obligation sup- 
ported by the full faith and credit of the obligor, even if 
that obligor lacked the taxing power. -fhao was cr ^aiod, an 
the court caiJ: 



batta and jonipany, et otl . , v. Ja«oa J. Caxon, 
‘v.o’r.ptroller of the Currency of tho uiiit^od Utatoa, 261 F, lupp, 
2b y V.1936), 

>,.>odo , /ol. 111, 'lille 12, aecc. J^V, ;<p 

' Jo.r.ptroll r of th' Currency of United Utatea, 
IlainuaX for Katicnal Banka , par, IJIO, 






• . . the anonjaloiin and -'hantl'; olt i.'iulon of thi 
being appliod in one way to Ctato banks that are fiiecibors 
of th^ 'federal I-'ooorve .!yotc'r, and in .\xi ent rely dir^ r- 
ent nannor to national biinka, ROivily bf cause t\-*o dif- 
foz'cnt a'^oncioi: adaialotox' ^he law in rennecL co Uv'^e 
two gx'oupsj of institutions.-- 



Cn Deconber 14, 1066, the court inxled in favor of the 
plaintiff's contention tha-w Oengress intended the "general 
oVA 'gations” exeaptlon to be applicaDie only to cocuritico of 
those state and pollt-'cal su'd ivi til ono poscessins the tabling 
power. It spaclficaily notcl that whcii dongroijs enacted the 
Bank Ic^ of l'’J33» the action van in roaponse to the "tragic 
debacle" that shook the hanking ccoitunity in the 1920 ‘s, a 
situation aggravated by inpi'udont Ivinklng activity in the 
investnont brokerago business, fhe ccurt coxicludod that: 

vho origin of the legislation ... conclusively 
denonat rates that it war. the unaltorablo and emphatic 
iatcnolon of Congress to divorce connorcial baifcs from 
the business of undcran-iting mxd dealing in oocuritios. 
lonjraoa has never deviatfjd fron its position ever since 
the passage of the Act of 1933* It carved out an 
exception at the t ne for sec uri tics of 'lovernnantal 
bodies of certain limited. typ»^a. I^o basis is diDcern- 
ible for broadening that exception. On the con t:ra ry, 
the original objective of the' Congress should not be 
weakened or i^ipaircd imless it bo by later legislative 
action.*" 



'251 F. Bupp. 230. 



4 -4 4 . 

(1967), 

Joa;‘i ’ s 



The Port of Nov/ York 
Cupp. 770 



^ 'Ibid . , pp. 249, 252. 3oo: 
ty V. Baker, atfca, <1 Jo., at al., 23G 
for th« U.O. Appeals Jourt affirr.ation of the Oistrict 
deciolon. Also oce; Invaotiient Jo-spany Inctitutc v, 
‘.Alliari B, C:^p, Conptrollor of the Currfync^r of tiiO United 

27**- 7. Cupp. G2-‘i (1067) for a aiaJ.lar application of 
ss-CLeagall Act wheroln a bank vfas enjoined to desist 
e oT'oratlon of a c 5r::n.Inglc-d invracmenl accctni (nutual 
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•?he D%t& 

r.h^ problou x>~^2ented in thijs ca. 3 -^ ccncez'ns th« uarkot;~ 

tnj of eloctronic data process 12^5 «aerviccs by tb*3 det’cadant 

national bank. Ihe lank, in rospono© to a T'dlins of tbo t'O'ip- 

t roller of tho Ctirrency which autboriz^2d national banka tc r>ako 

available data pr*oconaln2 equipnont or ptrfora data processing 

? 

aorvlces on such equipment for the general public » ' engaged In 
such activities with the city of Providence, Rhode laXani, and 
othex' such customers. Once again, the ruling was based on the 
doaptrollor* 3 interpreti^tion of the incidental X 50 wers elemne. 

The plaintifi^'s contention was that since there war- no 
provision in the ilational Bank let wh-^rein a national bank wao 
specirically authcx*iaed to engage in the dloputei activitleo, 
the ruling by the Coaiptroller granting such authority v;as, 
therefore, ^'in violation of tho national Bard: Act, beyond 
statutory authority, arbitrary, capricious, an abuse of diocro- 
tlon, tuid not in accordance with tho lav.'*- l-be plaintifr 

ft 

fux'thor cited .Boction of tho Bank Service dorr’oration let'"' 



Tho Vingafcc Corporation v. Industrial National Bank of 
ilhode Island, e t al . , 253 ?. 3upp. H*) (1963). 

p 

;)oniptrcll€r of the Currency of tho United Ctatcs, 
r^ennal for notional Berd:s , paxu 35CO. 

■7 

Uppp r? 

C.Vv*0 i ft ys*^ ft 

''‘Bank ^arvice Corporation Act, 3tatut©s at Larpro, I" VI, 

inb. L. 

Title 12, see. 166^^ (196^^*. Hocioves ell linibationo of federal 
law exclusively relating to banks idilch woxild otherwise prevent 
bankfj from invest 'ng up to 10 per cent of their capital and 
sxtrpluR in bank ssjrirtco corporations, thereby allowing banks 
to benefit fi.v:)u the improved efficiency r.adc posiclble by elec- 
tronic data processing oqu>.pnent. 
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ifbich pr'hihiV'' a baul: i5or^/ice corporation fror enc^.'^rin^ In 
any activltj other than tho perfornance of Mnk oervic-i-o t-'T 
baniis • 

Once again, the dofeuGo of ‘’standing” wae s-icccDsfully 
raised; the cac'=' vaio not decided on the cenrt, on 

duly 2p, 19dS, found that the plaintiff could not shev a logal 
injury, and ihcrei'oro disinicsed tho conplalat. In roachinf: 
the decision, the court declared that '‘neither para»;*;raph T'^^ven 
of 12 U,3.d. 2^ nor said Basic trvlce Jorperation Act re floe to 
a legislative purriosc to pr?;tcct tho plaintiff vigalnat the 
competition of v/hlch it cosplains. 

Apparently, since tlic defendemt va:; a national bank 
and not a bank ocrvice corporation, tho court v;as not inproosed 
with the plaintiff's cont^;ntion that the congressional purpose 
of reetton 4 was to restrict banks Ib'oni offering data process- 
ing GorvlcoG to the general public. It is noted that the 
/vsieri can Bankers Association filed a brief on this case, in 
anleus curiae , v;hich contained coiaprehenslye dccuaentarion in 
support of that association ' n centention that it was not the 

Intention of bongreso to ^ake the rastrictlvw') clause applicable 

o 

to brimka, but only against bank service corporations. 

The decision io docketed for ar>peal and this v/ritei’ 
bolisvoG that the Appellate Court will bo reluctant to nfflrn 



■‘•223 7. r’up-p. ;o. 
o 

Hatth.ew'’ Hale, B.r? of Cor the An'^rican Bankers Associ- 
ation Appoarinf^’ aa iinicus durl^^ Jbux^t" ol" App 

olr . ; , ' l'«o . X'^'ase of Vingate CorporaT;icn v. Industrial 

wational Bank of Khode Island, ct al . , Kov. 12, 1963), 

pp. 10-12. 
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tho .^Istrirt ndj.udl cat. Ion. 'Th'Z Bank Service Corn '-r-a-' 

ti.on Act vas aa obviO iE action by the Con; 3 re;;s to en^ibla c-ivill 
and nedtua-Gised banka, tbrcu^^ch the achlcvovcnt of econonlos 
of opiraticnc «iade pcriSllic ty alvancas in autonatad daca 
procosnlns techno loisy', to r.aintniri a conpotltive position with 
the £Tianti5 of tho industry. It ocenr. inconaieteat that tho 
Jonrjroco would intentionally abrogate aach Intont by restrict*- 
1112 Bank oeiarlcc Jorpo'ratione fron pcrforiclng tho sate type of 
data proc^oGtiig nerviccio for the ptxblir af 2 Cisn the individual 
banks . 



iony.loV'eratc, Gong^enoric , or ConSvin^njlngous 
virtually every bank axinajouent within the past year 
which has opted to forn a onc-bank holding certpany has been 
specific in erophaaisln^ the congeneric nature of tho aubsidi- 
ariea such holding coiax^anlos vcivld control. All vjould be 
engaged in financial services related to or allied with bank- 



1 n:r 



•*o ♦ 



fhe concern of those who fear that tho now holding 



conpanleo will enter into other llaeiS of busineas than b(ailking, 
and theroby beco-so oongl operate organisationa, aro discounted 
by thos:} raacagorsonbs. Pudolph A. To ter son, pr-*.sidont of the 
Bank of Anerica (the world* is largest bank and presently 
offocting a change to the onc-bonk holvilng co;* 4 ')any otructure), 
rot’erred to financial congonorlcn as "a carriage of related 
finance” and haa procisod that ’’Hacy’o and linbelG are per- 
a^^ctly safe." alchard 1. loolcj Cxxroviously IdcntiL’ied as 

O’* the ■-'cllc kargo lirink In dan /rone ioco} onphaBiced 
•-■ells Pargo holding company ’'/ill ba ku-pi- 



that the 



i 



4Hil • #4Hl "t***^!? 
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oon^r.ncric In ro-rv. loan ccr^ jlc. -- i-o . , to 

avoid the possibll i. <;y of additional r<’'eja. a- ion, but aor*; 
inpor.ou'iily to l:*ep . an af;;. ten- foo ited o^on v\-v 

it >:nowa boot. . . • in out bonk vr„ e>rp? ri- 

ance in other con 3 lo'’’‘‘ro-'"- *"ypC , h’^t wf lo 

know about f in..’'uic 1 al bacinens.-^ 

7ndoi;bt:odlj, those preninent, rf^spected and raliablr 
nonboro of the banking cornnuaity b.re BirxCfive in th-sc ass!;r- 
tlons; however, It; still regains that th' one-bank holdjng 
'‘Giapany foraat pex-nitw' baulks to extenJ th-^ir interosts into 
alncst any field they cbooae, Moroever, althc tgh the door huo 
alvayo been open for noabankiag holding cotpanieo to own 
coni rolling interest In ono bonk, activity in this area anong 
the conglo;tcrato oparatorc hao until r<3cently ca'uscd little 
cent cm. 

this is no loagor true» Juring October, 1068, the 
Insjrance Jompany of North iVucrica, an aggrcaoivo conglomerate 
organlz-ition ( insuranco, mutual .rixn.ic, nanufac turin-O , agreed 
to purchase SO.p per cent of World Alr^Myc, ;.\n airline eompany 
'Which paid G5 clllion dollars for 99. f per cent control of 
?^.rst ■/•satcirn Bank of Los Ingcles four non'. hs eaz'lior, 

.’estorn conductc opera. i .'iia through eighty brauchoa in 'Jail- 
fornls and has aaseto of approxiitutely 900 niliien dollars. 

In consenting on the acquisition of the bank by 1‘orld Airways, 
a rcjpccted authority on banki»ig lav;, Warren W. Homer, con- 
cluded that ”a controlled tank roprceents a potentially useful 



tool to the pax’ent corporation. 



•i 



^Jooioy, '’One-Bank Holding Jornpany Boosts BanKu',”p. 4, 

‘"louagquist , "Holding doepanles — irospocts Now," p, b, 

«*» 

'^*Corfloi', A Bunking rriuur," p, AO, 
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^Al'<'r\7 ths pcirtiai conpany of L'boity 

iifc laa’irinc-.* Corjpaay (opvrav^-sD in iwonvy-iuc siiUr?- >nA 
*s.sD^r>t: Df .*30 rilllcn dollar^', anno'anc^d in 

I t ^nd 'Rt.^rcnd to p'i.ochaBt‘ th:' doutb /'r^ir... iina Ibiiirnal 
UJ veil acj proposed ao'jo.'ol l iona ..be orcad-nn:.*’ tinrp ujv.i 
riMil o.T.tnt> fieldo. In other co:'>;'“cr;: ial arear: ’tondjiJ'd ' ru- 

dontiul tor'P'TiAticn, -i cor. pfmy v‘t C!.;noii4^r TiruUK <• .'‘nd 

dnotorlntS uiiitj vi eh rex'ortod acS-’Ojrate annual aalt .2 of 1'^-'' 
e. I . II ion dolln.ro, hao a(jro-’-d to pnrohar-’ ‘'*'b p!#*r cml Cvnerol of 
''torll :\;3 I'ncional an^I drust Joapany of i'ork 'thlr*- 

io»nth lar;;fni In I4ow Yori: JIty'; and rilnney Ih^Uional .Ic rvico 
Incorporal'^.d, a dlvcr«ifieu oo.'pany In nalntc- 

nanoc, porltlnt; lots, funeral chapels, and data prcccssLng 
tjervAcoc, has ajr'*od to purehaos the 13- million dollar 
I-lackuJiaack, Now Jersey liuct Jornpany for 23 rillicn dcllars.^ 
I'h-snc acquisitions nay tv.* the forei^aniiora of a w.avc 
of ’* t.ako-ovcrs” of banka by ooiit^louerai c onicrprio*'’a, ?b.o 
banking coisnunlty la ac'utely awaro of thio poajsibllity arid if 
van not vith total lovie;/ that >ivld F.ooiierolior, chief cxccu~ 
ti.ve oCf'^oor of the Jhaso Ilanhattan Bank of N?sju* ’:or.k, v?hcn 
rj-tJked whether he wan AJtill ta^ bank's shareholder, 

0 

quipped: "I d-'ii't know, I haven't looked in the iant hour,”*" 

fbe acc'^’lera pi'oli f oration of ono-tank holding 

conpanias throughout the country has not gone 'unnoticed and 






oiuigqu.nt, 'Holding x^oj'sp intro — iTospe.ctc hov/," p» h. 
r* 

'"'"‘.'hy Jltibank It Tor r Thun a oar.k," DuGire.-o ‘./rck, 
NovoTabei* 10, i?63, pp. ?3-?9. 
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of ccncc'ir. froL »jov'’?rr) ■?$'!!' 

an i'ror. offUrlalr, of pri'vatf in' t'' ta. 'v'lliivn I c OP fancy 

I1;xTtin» .in a prapa.ro J Kc^forf' the Hour-a Par.klnL »"ind 

currency Joi4::iii too naid tbo aubjact 

, . . requir'€*c a vf ry caroful ntndy 'ind ii can affect tho 
whole capitalistic syntos in the United Ulatce, in ny 
jud^^reiit* It ovolvoa around the ualtcr of hanhinb on*! non- 
bankiiig business* It rr^volves around congl one rates, 
congeneric uc tivi'‘ies, and I have used the word ’’oonsaii- 
2 \]ln»:ouo ucti vlti es. ”113 Ur are studying this hard nov/; 
and it is a verj dif.t*icult problem* We have cotie to no 
conclusicns and >r? are working with the ConiX'trollcr and 
with the SuIO and vrlth the aduini strution on it* It in 
t\ very vetry real problem arid this problcn I consider to 
bo a very nor oua one**"? 

In tho poi'cr centeat to co.'ne, the interoats of all will 
be vigorously assorted and the Intorf^st^ of some ar<> going to 
bo hurt in the final ou tcone* This uuch is certain: tho 

acceloj'at ing ti-end to diversify the- business of banking, 
regaidlena of corr’U?’at<?=* '“orn, has xilr»'»dy altf'.red the regv»ia~ 
tory atriO.‘vphore , and bi'curi^t forth a nc-w style o: bank oanage- 
rent, ‘..lintovx^^i- happens to the ouc-bciik holding conipariy as such, 
tho development has drAsatlsed tho issue over the ’’proper" 
businoan of bRnking. There will nfvor bo a totfil x'egrossion 
to the? " tradltionrU.^’ bankii^g runctloris. 



The distinction is but clear. V'ebctor’s defines 

congeneric as "allied la origin, nature, or' action"; and ccn~ 
sangii Ineous as "of 'vh*rt sais^c bleed, ?icncendcd fro-/ the naiso 
aacosior, of or pertaining to pernons so related. " Tr* llartin 
opts .for the noro restrictive. 

p 

■J.U., dongrT'.ac, Uouso, Corral ttco on banking and Cur- 
rency, l^edcral Re serve Ihi-lingc, Hcarlnfra , before the Oorrd.ttoe 
on B-anking an-i Cr'rrcncy, ’loutio of T:epreoeata tlv- s, on jVfjeral 
b.osei'Ve Rulings Regarding Lean i'roductioa Offices ane iurchasco 
of Ox era* lag "ubsidiar.1. 0 . 3 , bOt;h Cong., 2d sous,, I COB, p. 48. 
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AITD THI- PUBLIC INT2RP 



It is no revelation that bsiiiks are private enterprises 
conducted for pi'orit, or that one-banJc holdiiig coeipanios are 
also profit centered entities. A hank, hov/ever, is entr\isted 
with the handling of customers’ deposits and is, therefore, a 
quasi-puhlic institution. Phe comr^ercial Uanking system is 
based on competitive elements v/hlch ai'Q controlled by the 
existence of anticonoxjoly char*act eristics forrializcd in the 
banking structure and banking lav.’. 3ince banking has some 
public service characteristics, it is logical that the banking 
industry is regulate?d by a body of law which seeks to pr*otect 



the public interest. It is, therefore, appropriate that the 
subject of the cae-bank holding company and the public intorost 
be diecucsed. 

There are two basic public policy objectives that are 
relevant in evaluating any proposal for additional legislation 
to control the formation or activities of the emerging finan- 
cial congonerics. Cne is the protection of the public against 
the burden of a bank failure. The other is to assure the con- 



tinued existence of a competitive business cnvlronnont by 
preventing an vinduo concentratlcn of economic pov;er. Jtccessive 
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Inquiry as to tho effi-acj of present on orivi banking:* 

rcj 3 a‘'atioa to, in tbc furthoranc*^ of publio policy, control th 
formation and xjictlvitien of the ono-bank hoidbi^ ooppanlijo. 
Attention v/ill bo focMsoci on the Jssnoo of banl: solvoxic’/ and 
concentration of economic power. Two aupplenontary issues, 
however, viill first be fliccussed, They arc concerned v/ivh a 
problcrc of equity between tho re£filatory treatnont of one-bonlc 
holding; ooripanies and recictorc^d bank holding companies, and 
with the dichotomy of opinion ccnccmlni^ the ”loc??hole” apella 
tlon gU'en to the definition of a rogistox’od bank holding 
company ae set I'orth in exist- ing logislatlvcn. 

The Congeneric ~ Tegi stored Bank, 

Holaing jo/Tipahy Tnoquity 

Tho whole of tho public inrorost is comprised of a 
balance, rather than a cumnation, of the individual and corpo- 
rat€J intcx'csts of our eoc oty, iJndor tho present: banking 
legislation and the aJniinistratlve ints5rx)X"otat : era thereof, 
the public that is served by banks which are under the regula- 
tory unbr<;lj.a of tho Board of Governors of the l-’cderal reserve 
Systeni are not free tc on;^oy many of the pcrijjberal banking 
services offered by the financial congentjricc. This situation 
is the basis for complaints tbat, in terms of the oarket in 



Oolcr.bo, "Control of 'nr- Bank H Iding Ccrcpanles, " 



P ^T' C 






which they compete, Iho con^^eiicric ontt^rpri-v^’n tUiJoy c cr: pf-ti- 

tivc advantaije over rhe hank holding: cc»l panic's . 

..* prevision ef the k-anli; Bcldinj;^ oc-uptiny *.ct pcriDi'o 

rci;io;.ernd oonk holdiraj; ccnyaiiioc io invest in the ehaiea of 

any coo.pany all the aclivit-^e*a of v;hich are “financial, r.ivhi- 

c.'ary, or innuronef* naturi’,** \vh.ic:h the federal Roservti Beard 

"after due no«icc and hcarixt^” findc are ao clcsoly x'elated tc 

1 

ihe buoincso of hankini; as to be a proper incident thereto. 

'Iradltlcrially, the Board has bc«n very roctrictive In its 

dcterninatlon of the type cf activities in which roj^'isfox’od 

bank holding coDpaniOfi may erii^agc. It is also aisniflcant 

that, due to the statutory r^qulrc5\ant for hearincs, often 

nany nontho pass before the 'Board finally decides on a particu- 

2 

lar application by a bank holding; company. 

Of intex'ect is that the statutory lan^'ange of the 
statute under discuceion, in effect, provides legal oustifica- 
tloa for r\.gi stored bank holding <'‘or£p armies to establish 
financially related subsidiaries, xtll that it required is 
approval of such subsidiaries by the Federal Iicsoirvc Board. If 
the Beard bad been aero libera.1 in its Intorpre tatlon of what 
ii5 and what io not proper to the bnnicin(^ business, it Is 
intcrecting to speculate on whether or not the current ruch by 



Bapi: Itoldln'i Jorxpany Ac*;, Ftatutea at Large, 

ch. 2'>o, ■So~r^rcTc^tr'';*;c:rit "oao', 'roTrTrrrfifio is, 

3«C. ini5Cc)(8) (195''0. 



p 

lonq:r-nss and tho dongencrlcc , “ Bank Ctock luartorly , 
leptoaber, 19'>8, p. IB. boc: lubltshed InberprotatXon^^ of i:h 

Board cf Governors of the Fcirrai 'fi.es 

jTm GWorRnen^ 'frin£i'zic' pp.~ l?7i~7d, for 
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llGting of sec. •'-(c) (3; deterrinat * one. 
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lo fliir-incial cor^ifoai-.ricij vo’uo Iiavo coc'u:reu. It 

L 2 '-xtiericly probc\M^' thul vould havc' bi,'^’n lo Too- 

!iui;.lple~l-snk holding .;c::;PLmi?.5, •.In.-:.!' aJ .‘T on^i-banV holding 
coiqjanlc'^. 

In r^^ti'-ospecv, thei^Ci would ntU.i ht thi* fnancia.l 
ccn>joneric problen. It voulcl, hov<?ver., ho in rf-laslon lo tho 
nul tiple-b?mking etructure, not to the ont—bank cstru.ct\u'f3 , 
hlth re 3 } 70 ct to tho dollnoation of the proper bunineso of 
bankini;^, it is diTflcult to asourio that tho co»peti tci'*: oi* 
bailies in fioldc '’roXoitod/' to laakiiig would not cballoiige the 
banking Industry and the Fodornl Pr.soi'vc Board In tiuch the 
sixKc loannor as they have challenged the national ..anks and the 
donptroller oT the B^irroncy. it io obvious that the Board’s 
restrictive interpretation cf what const. i tut cc the ‘biiclness of 
baiiking has resulted in oubstantial avoidanco oB litigation by 
tho Board’s iegal starf.^ 

A reviev/ of every hearing hold beforo the banking and 
currency conrdtteos of Congress since relative to banks 

find bank holding coiapani cc , will revoal references to the 
Board ’3 concern about the conbining of banking and nonbanking 
interests under the sane coi’porate roof, ThG Ik^ard’s view- 
point has been ccnsisfcent in that ’’each tine Congress has 
considered tho subject of bank holding conpunlcs the Board has 



■*The Board’s ruling of August 1^, 19S3, which authoi'- 
iaed afriiiates of rogistered banli holding cov'pnnl..T^s and of 
otate sen:bor banka to establish loan px^oduction offices and to 
operate 3ubsidiarlt?s through th.^ fui'chasu of stock will prove 
to be an exception to this general observalioa. 
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that t>u> rci^lal ration and piovlGlonn sho?. Id 

be applicable to ono-bank holding companies* 

I'ho option wa,5 cl oar. Banks had to decide Kiieitier 

their future path would bo toward o.xpanaion through combination 

with other banks through holding coipanieo or in 1’ verssiflca- 

tion into other activities that, until new, had not been 

considered a part of banking. The- anowor, of course, has been 

th€» nueb publicised mch by bjmks to crdoraco the congeneric 

structux'o. ?ho result — a severe inequity is b-jing endured by 

tho registered bjuik holding conpanios. The Association of 

Kegiotored Bmk Holding donpsanlos off id ally addressed this 

problem in a statement subaitted to the Eoa“d of Governors of 

the Fsdernl Reserve Gycten dated October 2?, 1968: 

Vo believe that the isovement of banlxo into oao-baak 
holding companies is gencx'aily in response to the lai'gc, 
complex and now do.uaiida of an expanding economy upon 
bankir^ institutions and the resultant desire of isuch 
biOfikD to noet current and prospective financial needa 
of their comn’initios, ‘«>c share this desire and feci tho 
sane j>rosGureu to expand our ceinricos, 

... Bho Board in the past has construed this langiiago 
[ejection ‘t'c)(3) of the Bank Kolding Gonxxany Act] in such 
a manner that registered bank holding cosipanicc have not 
been able to keep j>ace with the naeds of tho'r communi- 
ties. da respectfully request that the Board adopt a 



'‘■"Baal; Diversification and iinancial Jonsoneric Jorpo- 
rations*' (nionthly roemorandus prepared for distribiicion to 
clients of Carter H, Golenbo, Associates, Inc., *ashiagton, 

D.C., August, 1%3), p. d. Sec infra , p. 8S; and U.S. Jongress, 
Jenate, Committee on Banking and vurr‘ency, .-tmend the Bank Hola- 
lag JoEspany Act of 19^ < Hearings , before* a su be omS'l't he'e ' oT 
ihe Oommi ttee on Banking and 'Burroncy, donate, on 3. 2?B3, 
o. 2A18, and H.P. 7571 » Bvth l:onc* , 2d sons,, 1966, p, for 
roKpectivo 1959 nnd 1966 position s?tatomentn by the Chairman 
of the Board of Govornors of tho Bsdoral Hesco'vo Cystes, 



■i I 




poll-\v that will pcrult rr^iet^irfd bank holding corr.pani'jo 
to engage in legitljsato, nodorn-day activities related to 
bonking* 

• . . rogl stored bank holding cocipaniss and their affili- 
ated banifta b» fully coEipetillvo with and no sore 

severely regulated than one-bank holding companies and 
their banks. , . * if It decided that on-»-bank holding 
cotipanios would be porniti/v^d to acquire ouch ccz’porations 
[engag^jd in activities luireiated to bardclngi , t}>m as a 
tiattcr of equity, rogiotor^d baiik holding coapanics should 
be given the sane pi-ivilege.^ 

It night be argued that no inequity exists in tisai 
there is a logical trauo-off; the froedosi of financial con- 
generlca to compete In various areas offset by the i.nabilltj’^ 
uo expand by ncans of acquiring sore banka* The logic ignoiTC 
the* fact that nany of the nation' a largoat banka, vho have 
opted for the congeneric structure, are locatod in Gl&tcs 
wb'^x'eln there .iro no rcstrlctlonn ca branch banking, Koreovor, 
the congeneric affillatCvi banks, regardless cf location, "nay 
engage in activities fron which its conpetitor bcink is pro- 
hibited sinply because the latter *say be a part of a group of 
banks which includes, rosr.ibly two or three ssjaller, distauit 

p 

orgaiiiiiations. " ' 

This writer, by personal interview and/or correspon- 
dence with inflventiai nenbers of the Co.ngrcss, the Adjuinintra- 
tlon, tha federal tanking suporvisory agoncieo, and the 
banking ccacunity Itself, has uncovered an overwhelming 



Association of Registered hank Holding Jompenics, 
"dtatonent on Ciie-Bank Holding fonponles to the Boai-d of Gover- 
nors of ih*‘ federal Roue:*vc fysto-L," Bashing ton, Cct* 22, 

1>68. IZUiseograpbcd, ) 






'dongenorics — Onco Again" ^monthly nencrandur: prepax'cd 
for distribution to clients of Jartui* H. dolerbc, aocociates, 
inc . , V/ashington , i) , J . , : opt ember , 1 96-S ) , p . 7 . 
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jcjiviisDnt indicatias uisat ix, viouid be imsicriccioiiablj a" low 
die cGns^iriei'ic-ra^iistored baak holding coz.-g:inj inaqui-.y uu 
peralat, Th-er'e v/us arJj ono cc-Jitrary opinion, vh. ■ ii, 
denbaI3.y, waii the parochial view oi’ a prominent official oi' 
onn of the largoct bankti In the United 'tates, a bank ’which Ic 
currently converting to the "'ongeneric atract'jire, Kenneth .i, 
Handall, chairman of the ?'$dcral Deposit Insurance Jerporation, 
stated to the writer: ’’Ihere should be no break; th^. redi«- 

tcred bank holding companies jiust be pornitted ts enjoy the 
Ura-sc benefits an the one-bariit holding consjanies, Vhe state- 
neat exenplifies tho general consensus that a more liberal 
interpretation of the statute by the f^ederal Pecorvo Board is 
needed to rootore the competitive posture of the registered 
bank holding coitpanie*3. 



boopholo In the 1030 

It is, of cours.*, redundant to mention that the statu- 
tory feature of the Bsnk Holding Donrjany Act of iOl/D which 
opens the door to the organisers of f Inane 'al congenerics is 
the two-bank qualification in the definition of a registered- 
bank holding company. This qualification, in recent months, 
has been reported in the financial columns of numorous news- 
papers, magaaines, and journals and in the fatman Tepori as 



being a. "loophole 
bears investigati 
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In.surancc Uo-rpoira 
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lory legislation. The 
meaningful conclusion 
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V . Kand al 1 , c ha i rm-in o f 
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the FodGrul 
hold on Peb 



DoUOSl t 

12, 1969. 
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rtacbc'-l* whs-» tcrr ’’locphole” n:^:£ 5 t: placed in prefer 

p-erspectivc. 

If bj "loophcle’’ ir. fscant ari inadvi:X't-eni oi.isrion in 
a statute or perhaps a deliberately contrived but bidden nr arc 
to at'^cid a s^'t of restrictions, then the ter/:; te not applicable 
either to the Bank Holdirij^ Jonpaiiy Act of 19%, nor to fclK* 
anendnents of 1966, lubllc hearin^gj were hold by the donsres/j 
prior to the pascsj^c of these acto, ^ roviev/ of theee hearin£;G 
leavoa no doubt that there was considerable con. stress ional 
debate in 1?59 and In 1996 an to v?bethor or not to provide 
rotpjlatory control g for the one-banlt holding conpaales. In tba 
corrse cf the h<. arln/^a incidental to the pasnat^e of the 1996 
act, the chai.man of the Board of Gevemors of the ’’ederal 
??ecerve Cyntem consented: 

. . , we 'believe the definition in this bill will not be 
adequate to effoctuato ontt of the two aaic cb^Jectlves of 
this legislation. It would not apply to a coinpaxij which 
controls only one bank and would not, therefore, I’equire 
such a company to divefst itself of its nonbanhing 
Interests, Yet it ocezns clear that the potential abuses 
resulting fros combinations under single control of both 
banking and nonbanking interests could easily rxist in 
a case in, which only one bank io Involved, In fact, if 
the one~controlIed bank were a large bank, the holding 
con^panles intorostc in extensive nonbanking businesnee 

very well lead to abus»'^s even more seriovic than if 
the coDpany controlled two or rcoro very small banks. ^ 



Jonge-ncrica — Once Ageiin,'' Gcleinbe Associates, p, 2. 

Congx-f oc, Hour.f^, Oorr.n}ittee ou racking and Cur- 
rency, Control and Regulation of Bank Holding Corpanlco', Hear’ 
In.gs , bcYore a GubcoL’:::!] t tec of ilxe lonrisl btee on 1 ani Ing and 
Currency, House of Representatives, on H.K, 6227» SAth Cong., 
let sfcss., 1999* P- 19- fhe I'atnan Report specifically 
referred to tho 1999 liearingc, but nude no reference to the 
1956 hearings, in which thr one bank ?,xcs^,ptlon was again 
considered. 



7)yr\ Aho^/c. q’lotation 






ir. indic.iviv^ of t’u' un'i ir' rln,; 

rational^^' of ^:ho «2 vho favor *.fl r^’CP^l Atorj c -ntrol ov.'t ,ho one- 

biifik holviln,^ Tho dirfivulty with thlv"? C'/nt motion 

vac that the ono-bonJe cozapanlcs were not responoiblo for the 

aajor conoorn of tho 2 ^» supporting th-*'! 1950 le;^islation, m\\1 'h 

waj3 foar of a corporation * s control ot a large niinber of bnnka 

1 

and, mt the oare titjo, of nonbanking acti.vlr.ifto. io long ac 
tb$ corporation held only one bank, ^hore wno thought t*’' bo 
little pofisibility of the kind of concentration of economic 
pcve.r whi was docisrd to be Inir.lcal to the public interest. 

''5 tU respect to thin isnue, a 1956 report fron the rienat.> 
Banking and Currency Corassittec contained the following 
observation: 

... Your coumittee d’d not dcec It necescary to include 
... anj cocNpriXiy which rtanageo or controls no .no re than 
a single bank. Jt is possible to conjure up vis5on.a of 
riOiiopol iutic control of banking in a given urea through 
ovaiorship of a single b.ack with i.iany and widespread 
branchoo. Kowevor, ... no preoont danger of arch 
control through the bank holding company dovice threat'^.no 
to a degree ruff. Icl cut to warrant incluelon of ."uch a 
cosipaay v/ithin the ocops of thlo bill, dhou ld 1 eg ‘.si 
tion of that nature prove desirabl? in the fu tureT tHc~’ 



vw 

a 



vongress is free to act upon 3 shov? ng ot neod for s’T^'h 

X lau ."- il tal.Ios .ui no . ; 

Tile tv?o~bank versus onc-baixk controversy wan again 



nubject to oxtenoivo examination »md debate d'lring ccingrt'S- 



sional consideration of the 1963 anendrtento to the Bank Holding 



"'J. 1. Robcrt.son, vice-chairao:! of the Boai'd of Gover- 
nors of the Tcdoral ? serve f^ysteii, private interview held on 
February 10, 19S9* 6eo guura , pp, pG-i57. 



2 



jaotC'd in V.’illia:3 F, ’Jpshaw, "Fedaml Regulation of 
Bank Holding BonipanieK — IT," F edercl feservo Bonk of Hiebraond 
Hoiithly Beview . 2? ov emb ox*, 1 965”, 
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Oonpaii^ Act. Tho a 2 '-££unc.ttt£ presented in favor of extendi Ing 
conti'ol to ono-bank bolding cospfmies, like thoao in lir> 5-9 v;ora 
centered around the potential a’b’aae of econcnic paw-'.r icjuo. 

The Federal Peaorve Board, once again, atteopt«d to pornundo 
the Jongrocs to briar the or.c-batik holding co'"paniG3 under 
federal I'cgulation. 

vongreaoaan Charles F. Eennett of Tlorlda ogreod v/itb 
the position talren bj the Board of dovernorn of the Fodv^ral 
K. sorve : 

Wo have announced a principle ... in the 193} law 
that a poesibillty of a conflict of Interest is involved 
in having banking jind nonbaiiking buoincas hold :n the 
sac:c hands. That in a oound idea, ^mother sound idea 
ic that it creat;‘-'‘S monopoly . . . ; but the conflict of 
interest ono iind the n:onopoly one both run through all 
of these things, and there it no logical reason for 
exerspting the one-bank provision. 1 realize it is the 
nost contrcvercial cne, bccauot there are nany rore bonks 
Involved, but as for ar. the virtue of It is concerned, 
it is oust as clear ac crystal. There is no argument I 
can fjeo that donios it at all.^ 

The Independent Bonkers Association of xlnerlca was 
instruncntal la leading the fight to leave the one-bank inclu- 
Gicn in existing legislation. Officials of the Association, 
in teotl: 2 iony given during the I’^OG congressicnal hearings, 
Gtrensed that the one-benk holding oorjp?jai€?a are not involved 
in the problem of exp^insion and con entration, that they were 
a useful device in preserving independent owner ship of a email 
bank, that It was not aware of aluucs which i/ould Justify the 
restriction of one-b5n.k holding companies fron nonoanicing 
activitJ.os, and dc\:btctt that ctny solid evidence of such abuse 



X 

U.d,, dongx*C 0 », lenatc, doctraitte© on Banking and >Jur- 
Bank Holding liQiiparg'-- let, rtoarinrs , P» 57* 
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co'ald x)ro 2 ai 2 tc?d to the corral Th«1r post of 
course, v?as foujod'^d on Ihe fact that, with few erc@ptl. 0123 , cn@- 
hank boldln-t: co:rpanieE are involved in the oporat on of s’liall 
banks. 

In the absc-nce of concrete evidsneo of ‘I't-ial abuse of 
pow€T by the ono-banlr holding co^ripanies, t.be Congress chose, 
in 19S6, not to expand the scope of the r'jgulatory legislation 
to include one-bank holding conpaniee. It is opined that the 
reason for ouch action was based not only on this factor, but 
in largo part on pciitical expediency. Che proliferation of 
snail banks throughout the rural aireas cf the nation resn.lts in 
the exercise of oigniflcant innuense over the constituencies 
of c.sny congrecoinen by bankers. The hootilit^” costs of 
including tho one-bank, holding corspanios, located in mjcerous 
sakall ccrr.unities of the nation, in the federal regulatory 
process could b«- devastating to one who is dependent upon the 
favor of constituents to rerain In office. To the puritan, 
tho issue Is ’’clear as crystal,” but it must bo re35.emi>oro«:i. that 
crystal clear issues arc more often than not ''fogged" by the 
ncc canities of politicsl roalisD, 

In view of the extensive debates over a period of none 
than a decede* regarding this issue, it scesis cleai* that the 
Banl: Holding Coiapuny Act "wan v;rltton in itc present forn after 
careful deliberation with the express purpose of differenti- 
ating between corporations ownlrig one bank and those owning 



Itld . , pp, 119-21, c<ec- Infra, pp, 90-101 
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Bdlc arj rm y-Q.zhP.T .lian ,i 

" in b’ankLni^ it; ten. 

Ii: ii> recoil 2Cd that the t;r:.!.int loc: of iso\ir. can 

Ic-ad to falti‘53 c one luG lonn. Bocain'JC of Uio cn<. banh er-^rip' 
it hac been sunply docunnntcd in tht.i introduv'itory ohnptijr to 
tbi.3 papM' that tho .jrowtb of xini'cPilGttn'ed b-:mk holdln/^ vjonpa- 
ni-.jo has accol orated to alamlnf^ proportion;?, The qt.3<»3t\on 
for th*-' Oongroac to decide i« v;hct;h.or or not the ultlnate 
rcij'iltfi of thic ^rcv':h arc in t,hv: beet Intcroatr- of th^ luieion, 
ain't l.f not, to enact corrective l-nriuiiat 1 on. 



Jon a on trail on of icononlc io'./or 
Bndoubio.I?.r, oho e^rentett ccricorn of ’taap of thooc ;?ho 
viow the rice of the ono-btuik holdin.q company la the posoi- 
bii.'ty that ehoc« inotitaiianc velll be able to t\acs a decree 
of econaT.i'S po*Jor that is dacldedd^y contrary to ih>j iait forest 
of the senersL?L public, fiio ooncorn, of c-uree. Is predicated 
on the fact that there are no ^xistino rer.tide tlona to prevent 
each sio.spani«3 fror. acquiring a l«argt? nonbanhing Industrial 
ooiijplex, Ohairnari Ihatnan, of the House JoienitCf^e on Banking 
and Jurrency, in a cover lettor to the coiinitiee reoort on the 
gro’.v’th of unrorpalat^ii bank holding conpaiiica exprcaaed convlc- 
.ion that the financial congeneric orob'icn is bro«.d''-r than 

1. / V* 



’".iSGociaclon of Jorpura>^t' ’user'? of -ne Bank, '■G‘'''ncral 
Ilatfcrvi,” V/aetilnglon, f,J,, Jopt^.'.vbcr 15, 1953, p, 1, '^Mljaeo- 
^’•raobed. ) 
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the Off -active rc^^ulatlon of Ijaikinj: 



. . * Iv coticex'iir. the proper i^elationrhip Lc ..vtina th = 
bucinosa of bankliitS and all cthtsr bu-tiincHoea, It is not 
strictly a bankliit; iss-jc ao all, or wen an Isin’c only 
involving cho reiat ionships anon^^ iix’x'erant sos-ipionLs of 
the financial cesarunity. Ii. is, in dsacnc'tj, a question 
whoso answer could shape tho ultimate otructuro of the 
entiri* -'wericon econouy for noisy to cor.c.- 

IridvisC'd, the co-'iraittee report concludes that th-^* ont-bani: hold 

lag cot:paa 7 is a dovic<‘^ the cnploynea^ of which ''co-flc change 

the ccononi':.* structure of the Jnited dtatos by the ci*:: ation 

of giant conglorrerate cartala centered around large banking 

Inct itut ic-ne • *’ ^ 

The United 'tatos • Departeont of the Ireacury, in a 
synoptic review/ of the orc>~bank holding coitpony dc^velcpncat , 
prepared fer the purpose of mipfSort;.i.ug its version of a bill 
to control the noveuent, exprenced the saice sentlriCnt: 

Miile the vast majority of the nov/ large baiik- 
doninated UBHl’s have oxpress-sd .an intention to Xir.lt 
their activ'ities tc banking on financially related 
cerYicec . , . , th'-re a clcai* anl pr.'scnt dang-*‘r 
that bank acquioltJ one by ind..c trial conglorseratoo 
could fcrc«jj n ciiange .In tbo?e intonticn-, Chruld thi- 
occur, it aeeni predlciablo that our econony could 
shift within thf n-'xt 1 to 10 y^ara fro:: ore in *.micb 
ccono.aic powo,r is rather widely di'spercod into one 
(Jouinatol by hO or co najor pov'er cent ;rc, each con- 
prising a jsajor invVis trlal-financ lal complex. 3 



iongrsGS, House, jonr.ittec on biinkinj 'ind ur- 
renc 3 ', Unrer^': 1 s t or od Hoi dlxif: Cop-panl o s , Tot nan Kor> 0 "t» 19*59, 
p. lit. 

^xbia . , p. H. 

M-cp.artufnt of the Tr^ncury, 'hluKriary of rho 
IBackground of Jovclopir.ent of the Cn^-Bard: .Holding Uompanj 
i robleia and a Gfenoral C-utliue of the j. x*'nc Ipal jolntr Tc Be 
Included in a legislative r.enolution of this iroolen," r. ashin 
t;cn, february 1C, 1909, pp* S-3. ■, T iitieograplied . j 
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foar of ’in.iuc; concoat;r*atlon of -accnojjic pover 
accruing to th?? financial oonganorics Is diacounted by Lto 
proponoiits, fhcj J:air:taln that. to quilt? clear tLut banking 
itaoir ic subject lo the antitrust laws, but even if tb.ls wuro 
not case, tbcr« is no exenptioxi for a financial ccngenoric 
iron the antitjrusc lav/a. 

fho application of axxtitrusr laws to the po-^si^le 
abuse of pov/or by on^>-b‘ink holding coiipanies has a twofold 
aspect: (I) restraining the cccorc.sc of undue economic powe.i* 

by conglomerates in control of banks, and (2) the? rootraint; of 
ouch powci' bj th© financial congenerl'-Q. Both ‘I'-pects ot-rtainly 
fall within the broad purview of th« 'hextran and dlayton anti- 
trust acts vrhioh sot forth the basic American policy x''/garding 
business enterprise, of which the chief objective is the 
isftintenanco of a free ixad oosipetltive ciarket. 

Conglciacrate nergers, of course, involve diversified 
conpanioo that are neithex* direct competitors nor in a 
supplior-custo'iior relationship* The lepartnent of Justice 
forosoes a possible danger from those types of aorgors and it 
has boon fairly explicit on the role v/hich it intends to play* 
During I'lay 1966, the .Departi-xcrit issued ig’xidelinea concerning 
its standards for determining whether to oppose corporate 
acquisitions or mergera under Boctlon 7 of the Clayton Act, 
including thocc leading to the formation of conglomerates. Of 
significance to the congexiDric dev®lox>aenl is that the 






Golsffib®, '’Control of One-hank Holding Coapanios," 



p. T-8 
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Oe*: 5 artront will ordinarily aay narks t or prcCnct 
<;xienoion b'rtWi^cn /;f the soot llktXy cncioni:' into the 
narkot and: 



vr-th approxi-zat-ly .;3 por c nvc or -sore cT 
the '2) one oi^ the tv:o larf;ocl i'lrr.a in a narkct 

in whioh the charec ot' the two larisoet rirnn anoant to 
approximately 50 per cent or more; (5) one <;f the fonr 



large ot rirnr In a 



-I*. t>% 



k#t in which the sliaron of the 



ght largoot firmn amount to approximately 75 pe^ cent 
or more, provld^^d the r.orci^-Z Tirt'c chare of th«-^ market 
amounts to approximately 10 pens cent or more; or One 
of the eight largest: rii'ssn In a market In which the chare? 
of the DC firnc -ino-mt to approx inatoly 75 per cent or 
Dorc, provided cither (A) whe rtex'ging firis's chare of the 
market la not imaubfstantial rind there are no more than 
one or tvo likely entrant c into th^-* market, or v3) the 
no^ging firm is a rapidly growing 

fhooe ipaidolincB logically cnconpacc the activit:co of 
oao-bard: holding conpanlen and it ia roiteratoci that they are 
applicable to nergor by pr-ctluct e:ctcn.?iion a;v well as n’.?rger by 
narket ortciision, ’-‘i th respect to these g'lldelinos, a neno- 
randun prepared for dictrihuticn within banking industry 
by Carter H. Colcnbc .s.:-> 30 clatca, 

J us 1 1 c c Jcp fir tnon t ‘ c 



r jn 



anphaaiced that th^ 



policy . • * is stated as being to "prevent ch.sngeo la 
aarkot atrac ture that appear likely over tho co‘irse of 
tlcjc to cauDo a aubetantiai IcGcening of competition that 
would oth'^rwlso exist to or to create a tendency toward 
Konox>olj," The Jopartment goes on to point out that it 
will take a pui't Iculurly hard look at those nsergor^e which 
involve potent iai entrance into thv nwirlcat, the d.ongers 
of reciprocal bx;ying, and those "which for one or ocr-e of 
aovcral reauens threaten to cntrrnth enlunc^ the market 
pov/cr of the acquired firm • . . l 1 orcov«r, the G-uldc- 
lines iv cljur that th^i .-epurtsont will not be 

restricted in d'‘>>aljags with conglote'catf to Just 

thcoj situations ulreosly JcccrU-e-l out wou.^d take fiction 
Agaiaat ncqulGition which "on apooific Jinalysis appears 
an .: L-c ump o t i 1 1 ve , ” 






Dcher, " ^ongexicrica -and the fla/ton 
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ro.l<'; th,j .iiititi'iui t Ji%'i‘vJicii has tai;en In regulatorv' agsncj 
aai:tcr?js in rcc:»?nt p^^ars aiid that '’prut ctln(; cci^ipatitiori ir. 
rei‘iUljita<l industries is ooneislenl vith i'rogid^nt !Jixcn’s 

’I 

posi^^ten of reducing n^gulatl.,n, 

il»« # 5 cst; discufis«?d tbeorp under vsnlch the Clayuen Act 
could bo applied tc c.oiJ{TlcriOr-ai.* luurg'U'i- oi' acqui ai uiens holds 
that lartve coripaniOL which her/o th-v potential thrcugl'i int<Tnal 
expanoion, to divorrafy Into other products or sej'vices should 
bo barrc-I fror acquirin,,» c nejor company already erutst^^sd in 
ouch activltiur.. fiiss writer belioues that tho thoorj v ill bs 
austclned. In fact, althovyh the lltlgitlcn v.s..r: settl; d tj 
coaacn. ^i:d^p.tc.nt rather than, judicial decree, there is & preco- 
dent cast in ,^u.pi>orl of this b-^llcr^' .toother c& 3 «, Itu*wcter, 



q 

‘’irixon .tntl trust Drive on don?;*lcr.^rate fles la 

Ind i-ent ?d by Aid'*,’* 'at?. , Car..”ar7; 1'''^, 

~— " *■• ■”™'- " ■"■ 

y ^ ^ 

*'’?hrct nation®,! i'ity hark cl Kew rorh** acquisition of 
the O'irt'*'' Blanch'^ io.rpcrat.ic..n v»oc chR.Ile.rced by tbs jepax^teient 
0.1' Justice under Its emtitruat power*, Ihs consent judgjjsont 
van a'-'crcV'd in April, 19'IB, aft'^r hatlcnul rofd 5ta 






involving tho rioUt of a bank which did no irxist buoiinisc 
(First IJat tonal Ian3^ of Kavmi.: ) to a^anlrr, a trurt coapan;/ 
which United ixs activiuj to the trust field apparently will 
be tried. ^ lUe cutcona will have profc/,ind , eanco on the 

trend toward product prolifcraticn by any Ic.i"se-ccale entor- 
prise, whether it bo conglccorate or congeneric. 

It ic also apparent that the Nixon Adnluistration, 
through the Dcpart.tont of the Treasury, aI.thougb opting for 
federal control of the one-tank conpany corporate otructurc fo] 
the purposes of preventing an \ 4 ndue concentration of cccnonlc 
•power by banlt-dortinated congloLioratOB, has not rejected the 
er.plojt:ont of tlv^ aiiti trust weapon to combat the problem. Ihe 
rrcaciii-y beliovoa tliot the asirndacnto to the Bank Holding 
Company Act should include explicit lan^yiago to the effect 
that 

tho nsv legislation sboull In no way be implied as dilut- 
ing the authority cf the Justice .Jepartnent in its anti- 
trust enforcoKent under th*'^ Shermaii and the Clayton 
Acts, ... that any action by a Federal Banking Agency 
approving acquisition by a registered bank holding coirrpany 
shall in no oanso hv viewed as eatoppirig anti trust -action 
by the Juetloc jep*artmsnt 

Como digression is in order. The banking industry is 
faced v-fith a dilemma. If banka, in accordance with favorable 
rulings by tho regulatory agencies, act to diversity their 



Carte Blanche stock. The bank has since formed a one-bank 
holding company. Fisher, "Congeneric^ and the Jlayton Act," 

P- 5- 

^Ibid. 






iroblcu, " p. p, 



1., Jopartnent of the Treasury, "Tnc-Taiik Holding 






products and services or to ext ■end their -eark^^ts, Ihvy . 1 .*-/ 

Go.TtO later date bo forced to justify such action in the c^eirta. 
If fear of tho ultinate eccnosic costa, with the att<^ndant 
publicity of possible antl^tieiat action, unduly influences a 
bank’s decision to resfrain frosi pi^5du:t or rax^Vreo excenaion, 
both the public and tho b,‘ink’s ctockboidex'3 are dciiiod the 
'oonefits to bo accrued T>y tho Increased activity. 

r.olativs to the antlurusl-re^ulalorj aconcy dichotomy 
it tho concern of those in the banking industry who v:ew ixc 
uniioccssarily dincrlDinatory the oxpocuro of one-ban): holding 
cc'Kptinias to the restrictions of ucth the antitxMSt laws aiid 
the considerable body of ads^inictrative lav i:tposed by the 
regulatory agonciec. Indeed, the First Pennsylvania Banking 
and Trust Ccapany, ihiladelphia's largest bank, iiiaintains that 
the inpesition of reg'nlatory controlfj over one-bank holding 
conpfinJeG and not over induetrial conglonoratec ’’would bo a 
slap against the bsinking profession.”^ 

Bjjtux’ning to the issue under conoideration, the I ntsi^an 
report is especially critical of tha potential coiisequonces 
the grovrth of ’onrogicterod bank holding cerpanien :^ay have on 
the economic structure of this naticn. It expressed concern 
that these cocipantos ha\'o the potential to diccrininatc 
unfairly against the users of bank credit by denying credit to 
a qualified aj^plicant who Is a competitor of a bank’s subsid,!- 
ary, cr to insist t)iat the ap>pl leant agree to use the services 



"■’’Banlrers Ecard i'ongeaerlc Bandwagon,” '"avings cmd J.oan 
l«ow3, January, 1909, p« ?7. 



if h»i v/ant;R continutd accscc 



Ox the lank’s Cr>llovr s\’wCidia:'i '-o 
to bank credit, -he report coiicl^xd?.*.* that :>oc*lt 

practices would be ‘’unfairly cc^ipetitive against non- bank 
related conpotitora of these subsidiarieo and in the long run 
could substantially roduco or cli^inats cenpetit.? cn in nany 
bucinocsss to the detrl«.<5nt of the public interest.”^ 

These activities aro i'XtOwn as ” tie-in*’ or 
doaling'’ arrangor4onts and arn antithetical to the objectives 
of /inorican antitrust -policy. They can serve no purpose but 
to supx>racs cotvpetition. Section 1 of the rhonsan Act clearly 
etipulatoc that: ”Svery contract, conbinaticn ... or con- 

spiracy, in restraint of trade or conmorce ... aniong the 

2 

ntatec ... is declared Section 2 of the act also 

nakes it clear that those who "aonopolise, or attempt tc 
sionopolise, ... any part of the trade or conaerce anong the 
Qtatos ... shall bo doened guilty of a j^iade-ceanor. 

Suprosic* dourt docisions ii; antitrust cases 'nave vclearly ©ctab- 
lishcd that such soif-dealing xagroenients a.ee! ![1) unreasonable 
per sg violations of the Shcraan Act, (2) not limited to patent 
or cop^rrlghts, and O) illegal whether or not opecific intent 
to restrain txvido or create a monopoly existed. ^ 



tongreeo, House, t’orjrdtteo on Banking and Our- 
roncy, dnroglstered Holdlnfi: Ooupanies , Patnan Heport, 1969» P* T. 

0 

‘"antitrust act ^bocraan Act), Statutes at Larp-o, 
ch. 6A7 'u.rrr^dc . Vol. Ill, Tllle 15, T U96^0. 

^Ibld . , sec. 2. 

^AfssociateO Press v. U.H,, 526 byatt (’J.C;.), 1 (19-^5); 
international Salt So., Inc., v. J, S., 3o2 .sjatt (d.3.), 392 
(19^^-?); U.e. V, Griffith, 53^^ Wyatt (U.3. ) 100 
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v'ois-*" rcay argii%‘ that, aiiv' hanklrig l3 a at:rvi<-:o 

the polico of ouch In ranking 1^: not within 

the purview of antitrust Jurisdiction, iToponentG of this 
position reftr to a 10!>5 Hupre'^c )o\iru dt^cision vhicb hell 
that a •service industry is not aubjoct to ruction I of the 

T 

.':hcrx:’.an ict,*" Tho dupreso Jourt, in ld5B, however, abrosat«f;i 

p 

the earlier dec‘’olon. * h railroad was snccessfuilj challenged 
by the Justice Jopartinent for roqtiiring th* shipment of all 
consiodities , vdiioh were gro'-m on i‘and loacod jr oold by the 
railroad, to bo shipped via tho road ’ 3 transportation 
facilitloa. 

>j.rinj the past cioca.de, th«* baaktn^^: i.nduGtx'j, itself, 
baj been exposed to antitrust litigation. In the Phila- 

delphia case, the "upr<?re Oourt proolaUn;»d ; 

... wo reject the |*>03iuion that cooiDerclal bciidting ... 
b€,c!iasi3 It deals in the Intangibles of credit and sorvl>’'e 
rath«‘'r than in the nnnufact.ir*** or of tangible con- 

icodltlec to sonchov; i:.imuno frosa the anciconpociti ve 
of foots of undue concentration.^ 

Further, the opecific precedent for prosecution against a bank*-. 

use o.f a tie-in contract wac established In 196^?. '^ The issue 



^Timers ilcayuno lublVshing do., v. J.O., Wjatt 

/ ' \ -I ■' CO/* Q 
Vo.o.^, \,i.yjj,t» 

■*Korthcm I'acifio Pallway Co., v. IhT,,, 356 Wyatt 
(■J.3.), 1 (1955'. 

-Jf 

^U.d. V, rhiladolphla National Bank, 37*4 Pyntt i'J.i:./, 
321 ( 1963 ). 

"'Bank of UV/wh, Inc., v. Oonrorcial ^'^ccurity ligiik, Inc., 
U.3. D'st. it., :Jtah, Jen. 3lv., lio. Ct>6-6*'4, j.C.ii. 'frado Cases 
par. 71 (1969/'- Phis case followed kucccssiuI appYi'caOoh' 

of the 3hcr*uan uct by the Justice Jcpart.ucnt again or intorect 
rates and check Gcm'icc charges agreociants by banks in hew 
Jerocj and J'inneBOva. 3ee : U.J. v. Euni^rdon Trust Co., 
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at bar wbother or not a "no-ohv>c5c r on tract'' e 

aamirac tu.rcr and y. bank, v>blcb van lat by the raanurjctarer to 
th€? hiji^bost tiddor, con:;3titutad a tto-in arrangoaont in viola- 
tion cf ^t.'Ct'on 1 of the Shor.::uii Notv^lthntanvUng that 

the Court, by corif^cnt Jadgnent, vlaolarou that tho contract did 
not conntltnto a tic— in arrango?r.ant , the inpor evince of th-s 
case 13 that it was not deniod or rofut^'-i by tho bank or the 
Court that a tie-in contract by a bank was not subject to 
antitrust jurisdiction. 

It has been arsply denionst rated in this study that, by 
precedent action and future intention on tho part of th® 
federal governnont, tho banking industry has been and will 
continue to be subject to the application of the antitrust 
lavfs, although the I’ntran “'sport r.akca no reference to these 
laws, it seeus clear that they render illegal the possible 
abuses of power of whi-h tho report cos::pialns. 

This writer is in accord with those who conf;?;nd thar 
the antitrust laws can be used to corbat the -uidue concentra- 
tion and abuse of by uns-^Trapulous opr^x'utors of the 

financial congen-itricc and/oi* the conglonerat© organisations. 

Ho agroeo with those who :ialntslii that ibe anticonpetl tiv^ 
aspects of a concontr<ation of alternative sourcos of credit 
under connoa control is a propei' focus of concern and should 



et al., bict, Ct., il.J., Civ. Ho. lllO-Gl, C.d.H. Trade 

par. 70,^65 (19C2); d.-S. v. The first Hat "’Sank, 

, ot al . , U.d. Jist. It., i'lnn. , pd Dlv., Ho. I-65t 
vlv. 57, Trade gases , par. 71,021 (1964)} and U.2. v. 

juluth J1 caxing uo’ic o Tskin . , e t al . , J.O. list. *t., isinn.., 
5th Div., Ho. 5~T5* Oiv. 4, J.G.li.' Trade Gases, par. 71,022 

{^ 1954 ). 






bo look'rl iri‘,c tj bobh bh:- b.'rrr.ibatox'y an-l Lbo J lat 

Dopart!?smb* H '5 is noi Sv'> nalvo, bho:g;h, sr. to i/nt tho 

prc:25nt sippl !. ’atlcn of tbr' axifcitrufst lavs aro caparl*? of 
coapletsly pr^'V^stitin^ tlso oncrfjf'nco of noaopoliatic or noar- 
aoncpollatio foroeo In tho Cirianclal o-arktUo. Tb.?n t^nforrMnjnt 
of tb ^5 antitrust pollcj, bj hiatcrioal precodonr and shoor 
complexity of application, regains gonerallj nor© a natter of 
policing: after the fact than before the fact. lerhaps the 
nsi^jor drawback to the onforco^icnt of antitraot policy is that 
proeecutlono under the liioinr.an Act are discretionary, not 
nandalory; hsn.ee, they are aubjcct to the pressuroa lnhercr 4 t; in 
the political proccca. It ia boi .loved, hewover, that once the 
govcriLconb's policy of Gn.forcirit^t iho p.rovieioa£3 of tho ant’, - 
truat lavo against the financial congcnoricc in fully enunci- 
ated and has been auccaosfully toc'oJ. in the courts, the 
rongon^’'rics, for "'cononic rc&acna alone, will bund every effort 
not to run afoul of these laws.^ 

One final aspect of the poaaiblo concentration of undue 
ecoaonic pevor by the onc-banl: holding corjp'iniec nust bo oon- 
Gidered. In tho fcllovxlng secjtJon of this chapter it in 
cr.phan.ised that, .d e to a. prov.lclon of tho ?edaral .neaerve Act, 
a Dank ‘3 solvency and liquidity is not threatened by the 
extenaion of credit by the ban.k to itc pm'ent unit or fellow 
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Any person who la injured bj reason of anything for- 
bidden in the antitrust laws can x'oeov' r triple dauagea plua 
tho cost of the litigation and a reaGonablo attorney's fee. 
U.g. dodg, Vol. Ill, Title 15, sec. Ip <19d-0. 
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aulisidlaries. It; iu , bovifcver, Vj i^ivf opponoiita 

of uh^ c<Hig<?neric dcvtilcpait'jjt; that, when th^ sltw of uhc baiika 
•fho have opted to Torn a ono-haui: holding jonpajay io conoiderod, 
this restriction Is not ouffioiont to prerludo th-s oictension of 
oxtronaly largo crodit gi'antc at the lov^-er end of th-'» anther- 
Isod interest rate schedul© by a lai'gc lank to ito corp-^i'ato 
affiliates, thoroby greatly enabling the growth of ouch 
afi'iiiatoG as opposed to their cospetltorr;,*" 

At first bluv^h, there appears to bo no rebut tul to 
this contention, /inothcr clause in llr U,3,0, 3?lc, however, 
loads credence to the position taken by the proponents of the 
financial congoncrics that su.^h large loans would not bo 
erfO‘3fced ; 



i» • • 



each loan or extension of credit of any kind or 
character to an affiliate shall bo socurvcd by collateral 
in the forr. of stocks, borids, dobentures, or other such 
obligations having a isarket value at th« tijno of rsakin^ 
tho loan or extension of credit of at least 20 per cent 
wore than the arcount of the loan or extension of credit. 

In ecssnee, the provision requires that any loan 
gi-anted by a bank to ita affil_ate nust be collateralised at 
120 per cent. It was pointed out to this v/riter that: (1' it 

Is oconouic folly for any enterprise to collateralise a loan 
at 120 j?€r cent; and C'2) if an affiliato ic able to give that 
kind of collateral (with respect to the >.agiiitude of the loans 



^yederal Heoerve Act, Statutes at Largo, liL.TIII, 

''■h. u, sec , 2p ^ a , y Ipl 5 ( * J , . -wC-do , vox ♦ ixi, Title 12, 
sec. 571(c) 1196A), 3«e Infra . pp . 109-i0. 

2 

ir'irst national City Bajiik of Hew fork and Himk of 
America of ilun jiuticlsco have capital and surpl\i8 exceeding 
one billion dollars; hence, such lending could be substcmc ' al, 
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In 7U.-.SI ' , U: do ’.3 noc no-?:! * '^r> loar lo ^'nanc^ lncroa>t»Jl 

j.;^rov*!:h^ ao t?ould hr able co jonerate capital r- pilrTiCAtv? 
ji\,.hin lt‘3 ovn iatornal '‘osoaT-viOu. * 

i'ho Hritsr ir> in ajreeaon^ Mizh ch' u j3.>5.i i. ion. I t 
r.uat, however, be conceded tbat th-?' of a f«i2al3 or 

’’Infant/' finanolal oon£:cnoric vio^Jd willing to collat«?i'al- 
iae a loan at 120 cent In order to aoqutr* low~cont. credit 
for the oxpiinclon of Ita pro.*3*nt operatioriG or for divoris'fi- 
cation niirpccc^a. The efrect of such activity, hov;ev)r, would 
bo the furtboranco of coi.ipoti'l I on, net the x* 0 Gtr cV. on of 
-cofotitlon, thoreforc, no t inizilc.nl to che public v?elfaro. 

.‘aiy ont^rprl/5*' has the to (irow :md prosper and to expend 

5very le,;^al effort towai'd furthax'lnc that right. Grevtb Is 
th* hope and goal of all pregresoive business managements, and, 
aa long as such ga'owt.h is not in violation of tho public 
r'ntcroGt, whereby it results in the creation of a n:oncpoliatic 
enterprise or th^ tendency to become a monopolistic enter- 
prlsi5, B'.ich grou'th should not bo diacouragod. 



Irotpction of Barik Depositors 
It uae iDonticnod in Chapter that, historically, a 
priziary congressional purpose behind the a . thoricution of bank 
rogulatox-'y legislation has bsca the protection of the public 
interest by sec ir lag the aafety and scuu-inecs of baiikc. It 
follows that bmiks are rt^gulatod and controlled in the scope of 
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their ac t'ivitilc-s to px'owcct the publlo a^*alnct tho conoequonoes 
of oank failur>* 

The Acts oi.' 1^53 1555 hava lv»en gcijerailj 

rs'^tsardod as 0 . dct^rsiinat Ion on th?j pax-t of Jcngrsss to segi'o- 

:uid llrjlt the activities of co'oaeix'ial banks* .-i careful 

j'ovlew of the iii story of these acts will reveal that: 

. , . 'Jothin^* CO :Id be fxirth'.r fran the truth* Ihe bank- 
ing legii?lation of the early 1930 *s fitted precisely Into 
the pro-exlntlng conaapt of legislation to protect the 
b:tn.ka, and by protecting the banks to p>rotcct the public 
uhe bani:a j‘..rved, rather than to stultify their dovclop- 
cent* ?h divor?.e of comerclal btirucing fj'osi the 
securities business was intenied to protect the public, 
nob bo deprive the public of freado:j of choice in the 
prevision of services* It- v/sxc designed to pyoti^ct the 
bank :xnd not protoc the securities doalerc.'^ 

If the coiigi’easlonil pm?pone. hub not to specifically 
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Ihe baxil: «hich bcccucjj part of s. financla] congeneric 
in no way inoulstS'C itself fron the full vrelght of hank 
f'»‘rulalicn a# It has h cn devolopcj. o*;-:r a reictuiy and a 
.half* Ko present limitation on tho operation of the bank. 
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Ilax’fiold, ‘‘x‘ropri&t,y of .:ocpancing dank dexviceo,'* 
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is no sttind-ird is no vL'^lt.o.rial richt 

oy supijrvlsory authorities is dlninished*^ 

, . • ..o recognise that the publxc latoreot requires, both 
the protection cf bank d-^posltors and the i*ulio3t poasihlc 
aor'vice to the public. . . Ug subnit that oxioting 

loglol.it ion Is. fully aiovruute to achieve bolh. , . . 
p2'C3cnt powoi'3 availabls banii regulatory a.jsncioa are 
adequate' to Inours that 1 mb cpe.raticnc aro conducted in 
a safe and sound imnnsr. ... In short* the authority 
of the bank regulatory bodies is ccrsplete and conpelling. 

. . • Corporations owning on 6 bank ai’e also sub, j act to 
regulation by numerous state -ind federal agencies who 
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1C tivitlco. 

dhere can be no queetlon what u baxil:» whether an inde- 
pendent unit, a subsidiary of .a reglst«rod bunk holding 
company, or a component of a one-bank holding cor.p 3 tiy, is 
.subject to the div^>rse, poworful and cozspx'ehciioivo coxitrcla by 
the various .federal snd state rogul story agencies. The dis- 
course to follow, therefore, will be liDited to a discu.ssioa 
concoz'ning t;hy adequacy of *22:i.»ting legislation to protect bank 
depositors f2*on a possible abuo*: of power o.y the operators of 
f inane 1 al c onsenor I c g . 



1 
ji. 



P. If. 



GoiOiUhe, ”Cuati?ol of 'kit— Bank Holding Coap allies,” 



'‘ .Ansociat Ion of viorpcrate ‘ wner-s of cne-bztr.k, ^Wi^^npral 
il at form,'’ p. <1. 



''*Th«ce are: 12 
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5?lc, and Titles II and III of the kirumclal Institutions 
Biiporvisory Act of 19^6. 
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::ation v;hich owns or controls, dirscolv ox' indirectly, 
eithox- a i^iUjcrity of th^ei chart-'is ol* cai'>ltal a took of a 
sonbor bank' or ciore thv-in y^ per contma of uhc n^imber 
of chares voted for tho election of d!r<?otors of ony 
one 'back at the px'ec^^dias election, oi’ controls in any 
r annex’ thy election of a ;rx?i^;ori ty of the dirtctorc of 
any one bank* (Italics mine.) 

Title 12 u. C3.C* ^’61 grants to the Jomptroller of the 
Currency the power to appoint 'bank exaninors to; 



• • • make & thorough examination of all the affairs of 
the [national [ banl' . . * and [cubmltj a fill and detailed 
report of the condition of said bonk to the Comptroller 
of the krrency: rrovided: in naking the examina- 

tion • . . the examiners shall incixido such an examina- 
tion o.'' the affalrn of all its affniates other than ..le^-^ber 
blanks as shall be deemed aeces'sar^^ to disclose TiJiiyy ihe ~ 
i^‘iatloria beiv/eon such bank and sucK aifiliaies and the 
e f f ec t o f ~"sucK r'i^ 1st itn o i?'pon ihe a f fairs ' of ' such ; 

emd in the evont of the rol^usul to gi \^e any 'inf ox’nai of 
any such affiliate, or in the event of the refusal to 
permit such exanination, all the rights, px’lvXlegco, and 
franchises of the bank shall be subJ«oct to forfeitux’e* 

; Italics mine*) 



The lazi£j!xago of 12 C.-l.C. 221a renders obvious tho 
conclusion that the parent uxiit of ^ bank witlxin the one-bank 
holding coap.jiiy struclux'c vxould be an affiliate of a national 
bank and therefore subject to the nirdr: cxfixiinlag provivlona of 
12 -J.C.J. 'tfl. kith respect to ch*!^ nonxiunber banks and xomb'' ' 
bardts, sinn.Iai'' p'cwo.rs a.r«5 resT.>ec tiV'*fly cou,ferr4-d ux5:/n the 
Jedoral 'Joposit Insurance Corporation ^ind tVie T>card of lovex'- 

X 

nerta of the r-adoral Reserve dyston, Jertain other provisions 
of 12 U*2. '‘ul are Ixxdlcatlve cT the exteuslvf po-^orn the 



ao64). 



^Thr. dode, Vol. Ill, Title 12, secs. A35, I820ib; 
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rocrulato.ry nuy ex^rrcio^ In the? cxji)-,lnti'^lon 

the x'e-rtords and activities of a hank’s af : 'Ihe banl< 

cxaslnor Id av^thori^od to oachs tc tlic? offieere, 

director's x-ind •ewployee^ of tht? affiliate; tba- expenses cf the 
exa'-'inatlun aro homo by the affUIate; ar\d the donptrcller 
is authorised to cause thx" puLlicatIcn of the rooultF of the 
exarsi nation of the bank cr the affiliate. 

The provision which provides for odniniotrative action 
to disenfranchise the bank of an affiliate that 2 'ofuaes to 
Give tl'a bank oxarinfir pertinerd Inl ottrsatlor* or t.j subnlt to 

exatrilnatif'^n ia a poviorful vxeapon iii the hands cf the rofilulatory 

1 

acicnoies.'^ It is opined that this provision, alone, is suffi- 
cient to cause the financial congeneric^, vbich by their very 
rivatiii'e ai'c dependent upon a viable banking Gubsidlary, not to 
antagonise the raguiatory ageacioc bj such refusals or ty 
engaging in activities which u-ould be coa*ide.v<^d as Inconsis- 
tent with the cofflpetitivc posture and solvency of the bank 
which it coat role. 

In the connidoration of the approval of a loan, it is 
conceivablo that a financial congeneric could, by virtue of an 
abuse of econoaic power, subordinate the public la tercet to 
the conflicting Interests of corporate siibsidiaries. Cf equal 
inportance, however, is the concern that th* bank will favoi' 
its own affiliatcQ with loans at lower intorcat rnteo or better 



?h€5 subsidiary bank is also subject to a penalty of 
not raore tiuin lOO dollai'S for each day that cu-h r<uf uaal con- 
tinu<'3. "Thifi in considered a aubetajat lul dc to the mere 
traditional onc-bxuik holding coir:panl«^G. -'itb respect to the 
highly capitalized banks, it is cf stlnor inpojrtanco. 
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1 or tLon thccs.* av:j^ilAhlQ t-o tr^- am.- late**'* eo..;p'-v: 

»;orc, or even yore©, that tho or loans to ics own amii 

aui'?r> onuan.^‘.r tho solvency of the “xinic, Th..i'e is a 

tvofold implication: (!’/ tho accretion of 'naosivc ccoaonic 

1 

pov:o.r by the operators ci‘ the flninicial con^jenerice; acid 
(2^ the riak oT bonk fal3 are duo to imprudent and oxcoosive 
Ioann to the brink’s parent cr fellov' S'jbKidlaries. Vhe occond 
.Icrpllcntion ia pertinent to the protection of b.ank clspositors 
and, thorcfoi'e, cubrJttcd for disennsion at this 

Under the previsions of 12 U.d.C* 371c ^ the fodoral 
bank sui>oi''»’'iBory n-^oncles are (5;»'anted the authority to oversee 
and con”-rol the cend*. tions by which loans isay be granted 
between banks and their corx>orato arfillates. The statute 
stipulatsB Uiat; 

. • • !<o ncober’ b^mk [an Insured bank, nat onal or otatej 
fdiiiil '1) make any loan cr any ext^neion of credit to, 
or purcbatGc sec:ri:ie:j, under rcpux'chasc ix^rQezimits .from 
any of or {2} invest any of .ttn fmids in 

tbe capital stock, bonds, debentures, or other such o'bli- 
,:jat;icns of any tuch , or (.1) tlu capital 

stock, , . * as collateral sccia*lty for advances made to 
any person, paraierchip, asucclutlon, or corpcyaticii, if 
in the case of any such affiliate, the a£;gresiato av.ovmt 
of such loans, . . • u*ill exceed Iv per ecnt'ur. tbo 
capital stock and our:)lus of such !irvenb...r bank, or if, 
in the case of all such afrniat^n, t)ic sogre£;at<i mscxinl 
of such loons, * • . uill oxcoed 20 j>ei' centuri of the 
cap'. tal stock and cir-plue o.t such uenber bark. (Italics 
mine. ) 

Uhe statute obviously servos to protect the .lnterost^3 
of bank depositors by piv,‘vcn.tln^ •arcoasive cone out rat ion of a 
baxiii’s extended credit v;ithin ita ovm corporato Jackot. 

2eduaad to rJuapXo ter^s. It Torblda a bank iron caaklno secured 



^:3ee supra , p, 92, 



loajio i.n of 1/' c<>nt of 1 cap-ta.1 bh'^) s* rplu.* u'. 

a 8;ricjl^? nor in any cab->. In axe ess of por cont 

of i'.aid capita} j.in'l surplus to a 1,1 uffi'.awrtB tojotJicr. It ia 
dlffioalt to foresee Jaow the oolr;ncy oi* a barxl: could be 
cndansoi'od by the ^ITtct of interreorporate loanc, vhen th® 
aso'rot;at<j ro j trie t Ion of Iho of such loans X-iciv^s 

80 per cent of a brink's capital anl aurx^Ius fi'cc for altoma-* 
tivc invon1:'-s.>nt- courc^s extern'il to Ih' Lonk'^- curx'^or.'iL.: 
struc 

is recently ns wfs fc-^der il banking agwnc’cs 

substantial rs so take proper action In any CJ*ii 3 e 
'n wiib-b Uiey b'f?.lie’/o the uolvoncy or the I'.nulclity of ti bank 
l3 in ;^eopar1y. b'^gislatrion d-sflnes what Is an ’‘appx'opri- 

aio banki.tx^ a?:t*ncj’’ and 'a r.ho ri'/,cn ijch ugan ca to iaauo 
^‘eai?e-&nc~*dci;lr.t crJ«jra tc any bank or it:; afCi’iat® vhlch, in 
iht agency’ j CT>lni-.n, in onjaping, or is abor.t to ‘‘ngago, in 
unsure or uni>Oiind p.racticoo. It f'JX'thor artliciised -..ho issu- 
ance of such orders to ectop a violation or prevent a violation 
of 'Mftv, .rule, or rvgutaticn, ca*' arc/ cond tlcn [Italics 
riinc'j Ir.ponod in writing by the In connection v/ith the 

granting of any appllcat on, o.r any ’trr5 tten agreement" onterod 
,’nto by the bank «'tb the agency. In cane of failure to obey 
such an order, the agrn vKxy -Sipplv “^Cr the applicable united 
d bates Jintrict Co’irt for an injunction to enforce ccnpliance, 

arid if the cotuct that there has b.?yn a viclatic'n, 

1 

tho co. rt i;U 8 it Issue the injuiicblon. 



■‘Financial Institutions dupex'vii^ory not, utatutca at 
i^arge , b- v/., huo. L. 8>''-b9p, see a, 202 , oOp itVbo;. 
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■uXK^ V A 4*/ V. *<^ V-»^"w IL^-Ilk v.i. #*J>V*Ar" Cy iiJLju-w^ 

against li.usjwlnj-^ off5.aials v/bo have en(!;a^cd in pructiccG in 

vloiatlv'T-n of tht' Tibi 1.c tre,ot nnd ccnridai;^':e, riii> approprlcit© 

banh.ln ,7 agency after duo notice and b/^arlnf^, ainponi 

and/or prohibit any banlc diroo tor or offioor fron fui'th*i>r rar~ 

tici'oation In the affairs of the bank, who 

by condvet ox' practice with roapcct to (Another insured 
bank or o the r i. ns t i tu 1 1 on whfcii resulted in sjubotantial 
financ ial~loB 2 or cih'^r ciaDace, hac evidenced hlo per- 
oonal dishonesty onl unfitxxesa to continue ae a dix'ector 
or officer and/or hae ‘viviienced hio p>r.-cnal dishoner5t,y 
£iiid unfltneao to continue in the conduct of the affairs 
of su:;h bank. (Italics xilne.)^ 

It is enphaaised that the act not only pernito an ■az^'^^7 lo 

icsiio ceac«-and*-tloaisl; orders relative to a bank’s internal 

operations, but also to iasuo ?«uch ordex's with i'cepect to its 

operations with other inrti tutioao* This provision is viewed 

as a pov/erful neons of ovc-rsseixia; the activities of the one- 

bank holding companies. V'or sxanple; The locix>t roller of the 

Currency, by cauoinf; the insertion of the following condition 

in ovax'y coiBnunlexition with a bonk wherein sa d bank's requect 

to fora a one-bank iioldlny cornpanj i& approved, has found an 

efrective cioaxis of xont "‘olliri^x their activities: 

It should bo undei'Stood that neith'T* the conrinulriig 
bank, its pup'^nt c'.u‘p . ratioix, nor any .Tibcld-' ary of its 
uarent corpcratlcn txay ort“iin1 ze or acTtvlre nnv Inecrpo- 
rated or imincorporatod business without- the prior 
approval of this* of 



"Xcid . , sec. 1'02. 

^.paoted fx.'OK a copy -of a Treusury .^epai’tjrent lot/ter of 
January £, 1969. ^fhe vritex^ Is not at liberty to rxveal the 
ao.^rae oi this ioi'or:^.t.ion, j 
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It is c:Dpha3ia«d that the prior approvnl contvition la 
applicable to the acquisitions of unincorporated at) well as 
Incoi'poratcd buainesees '07 any conponeat part of the oae-banl: 
fccldiaG ccinpanj structur«^. It is with the* of this condi- 
tional clauGis and the coaso-tanc-desiat povers pt'intcd V^y the 
Financial Guperviaory Act, that the Gonptroll&r is able to 
exact cosxpliance with his rxilins;^ as to tho hinds of basiaoss 
activities national banks and their al'i'iHeitec siay be engaged. 
In view of tho Gosipti’oller *s pov/er to disenfranchise a 
recalcitrant bank, as iv»ell as to issiu** coase-and-dryeist orders, 
it is not cons id.e red likely that financial congeneric s 
v/ill act la contravent ion of the Conx>troll«r r ' s desires. 

existe, howovox', a soricuc flew In this proce- 
dure, The JoEaptrollei', in rurthorlnii; the diversification 
dcsirao of the national b.'.mlca, has authorised said banks to 
engage in jictlvlttoc which have been ch all er4ged as not being 
in accord with the historical provisions a:3d purposes of bank- 
ing legislation. In -iffect, the Conp troll or has been charged 
with the usurpation of the legislativa function by an abuse 
of his power to create administrative law. 

In view of the feregoing atxalyais, it is difficult to 
deny that present- legialatlcn does not provide the regulatory 
tools for tho protection of tank doposltors. There is, 
however, a practical consideration, The posaesclon of the 
pow’er to net, and the inplanontatioji of that power arc repre- 
sentativo of *’two diiTcrcnt rides of a coin," The 
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lieo supra, pp. 
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j.^:pl^sien'tat;ion of public; policy ita oft%n f«ir oo.rt'’ ^Ufficnlt 
thtin the procesi)t:e by wh ch that policy i;G foraiulated. 

ad.i,Uiis»traticn of the t-xm-ainatloafi and i^eportc 
syateas roquircd by the three baz3ldE.£^ sup^-rvlsory as'^nci.js it 
oxorc ooi v/ithln a co^aplox cyctfu, of Interag'‘ncy control, 
coordinatl on and rtf^eponei bil 1 ty. i-orc often than not, an 
agency will accept the reports of one of the other two agencies 
rather than conduct its own exatiination of a banh.^ 

Tx*ad5 1 tonally, the exat'^ining ctreoa Lac been toward 
the ban-k, Ite-slf. The onej'-genco of th <5 financial congeneric 
dec;ar:d3 that increaeec oEiphanic bo placed on the exani nation 
of tho bssnk'a affiliates. It has boon cnphacisod by a prcsl- 
nent official in the banking corfounity that sono bankinG 
agencies will need to develop a higher dogroo cf accounting 
oophictication if they ar© to bo able to conaiatcntly deter- 
mine that the intei'cctc of flcpo:>ltcrs are adequately protected. 

Indeed, tho crilnont g'-noral ccunccl for the ifficrican 
Bankorc Anaoclation, Hr. Katthow Ka3.e, exprecaed the opinion 
that, although procent; lagiolatlon provides the poworc to 
protect bank doponltorfi trorr, a posoible abuse of power by the 
financial congeaerics, the inpl orient at ion of the sachinery to 
guarantee effective applloatic-n of said powers has not been 
fully accoiTiplishcd. He oq^recced sorious reaervationa about 
the- ability of the cgencicc to evi^r achieve a degree of 
efficiency sufficient to ferret out. In every instance, the 
acts by barilcors and their affiliates which oay be detrinontal 



■fee supra, pp. 52-33* 



n- 

to th© public Inter-stt. 'io illu'itrate hlo be clteu lh« 

fallu.re of ^^ovcrnsicnt cxiiialnors to uncov«3r tbe un^athtcal 
practices of ,)nn “llverthorne* a baunkor Ixi Gan i-rctncis'ico in 

n 

1057 » the rcault of which was tho railurc of his bank.^ 

In consideration of the rorefjoiG.f; d^scuasion, It is 
apparcijfe tlmt the rise of the financial con, 5 enorlo 3 s irapose 
on addi tional roi^ulalory bux'»ion on the bank supervisor/ 
cies. It la equal]./ apparent that th-’^ u^cnclos hav:? adequate 
^r^uits Oi power whi^'h, if propei"!/ exorcluod, will enable the© 
to su.re 5 ua.rcl thi. public In tores V ag;a.lnst an/ potential abuse 
of pov/er by tVi^c^» or^xni nations, fhe question to be resolved 
by tho Adsiinistratlcn and the longresc i® vdiather to ox’oead 
the requisite funtis i*nd onergy to create a. viable and workable 
process of exar.ination and constraint of the activit co of 
both baiikfi and theiz' affSllalcs through the efficient inple- 
©antation of existing grants of poucx' to tho federal regulatory 
agencies, or to tuk”' a noro sinple, but historically reaction- 
ary, approach and control the fir^Jincial congeneric " s activities 
by enacting apod fie :ind restrlctlvo banliing legislation. 



biatthev/ Hale, private interview hold on January 8, 



1969. 



^ ^ ^ 4» V^ «X X « ^ J*-r 



It- ie virtually a coi'fcainuy that legislation will be 
passed this year by Oongresa to effect oono aeasuro of control 
over the activities of onc~ban3t holding companies. Legis- 
lative proposals for thl« purpose have been introduced by the 
Avdcilniotration and by moisoors of both Houses of 'Jongrecs, The 
drafts of these proposals reveal sharply defined contrasts a?? 
to the extent and direction of the control to be ii;,’posed* The 
f:^nal legislation will nocesoarlry reflect a balance of tho 
cppoKin«^ factions and exe:'’.plif ies the aet?iod by which basic 
■policy is forciulated in zhxt: country, '• tonditieng arc the 
controlling force, they gSve rise to interests. The interohts 
have access to political fcrcu'i. In that i'orun the pol'icy of 
tho nation lo detezniaed. Tliifj ciiapter io devoted to an 
analysia of the proposed logisiation and to tho identification 
of vhc vie\fpointe or pooii^lens of the tz-iijor fox'cos, both 
goveraCient and private, that are acting to infiuenco national 
policy. 
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Eiovci::onta of banks into nonbankiiit.; enbfjrpri^cs, 
is consifiCc-nc v;lAh hlc nrioz' ccir^ictlons : 






rhis purpose 



CliC Issue is a fairly clmplo and very fundarjcntal 
cne, and in the 1950 's otsphaiicuil;/ decided that 

the health of thr teorican oconory depended In large part 
on keeping J\o busliiccs of tanking separate fren all 
other buoiyiCGses, Tho history, backgx'ound and develop- 
nent of tha circxinsuancos isurrounding this issue, however, 
art? not so sirplo* It took ZO jearr. to obtain onactnent 
of the bank Holding lor.pany .^ct oi 1996, . . . thie piece 
of landirisrk ieglGlation, • • . Chaaj nony v/caknocsce and 
loophoids, ... vci can wait no longer to consider onend- 
ing Icgi elation tc plug these loopholes.-^ 

Analysis of the latnaii proposal clearly shovye that it 
is the coni^-enczzan* D intention tc subject cnc-banh holding 
coDpanios to the sane stiff restrictions vdilch govern nulti- 
bank holding conpciiicr. It is alee cl--ar that certain previ*- 
oiens of his proposal extend Into areas not directly related 
to the onc-banir holding coapany problei;'. The essential 
features of the ratnan bill arc- that: Cl) Cne~baak holding 

companies would b« required to register with the Federal 



0-773* 91st Jong., 1st ocas. (1939:* 

he serve Unit Co hank voxsr .jaslnt: of Jurbs on Sank 
Holding Flitis' Kcnbtinking Plans,” Wall Street Jo’^rnal, Febru- 
ary 17, 1969* p. 

7 , 

Jongroso, liras a, \^o’u,nlttec on Banking and Cur- 
roncy, Uni'^er.istored Holding Companies , Patman Report, 1969* 
p. lii. 
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I'OSorvo Board chc Boiil: Holding;; Corjcpanj ^.ct. \,C') Iroponed 

acquiaitionf- Bj one~Bai>k holding coi:pimlou would Be subject to 
i^Lpprovtil By the 7edo3''ai Keuerve under guidelines already estab- 
lished by the Eoard dor acquisitions by other regi stored 
holding cco'.panios, (5) One-tank holding ccs:panLi*s, existing 
or proposed, vrould, have to dlvrct thesoolvoc within Tive yearn 
of any affiliato vhorc busineea is, as detsnslned by the Boai’d, 
not &o closely related to- the haiilslii,:;;: business an to be a 
proper incident thereof. (B ' ’’dontrcl" would be redefined to 
include situations where th^^ rv*deral Fc-eci'-vo finds stock 
ov/nership is Icjss than prr cent but “actual oouvrol’' 

oxistf:, iy, i artnorsliips in control of erie cr roi'-' barXe 
would be required to rogi£?tcr \d Ih the Federal Hos jrve Board 
and be cubjoct to the provisions of the Bank HoldiiiG Corpany 
;vct. (6, tde-in and celf-dealing oiu-angoneats, rt lacivc to 
the buslnoso transactions of baioK. holding coKpanie* and their 
affiliates, would be cpociflcalXy prohibited. C7) P^^rnonnel 
in the financial cor,i3UCity would bo prohibited fro» being on 
officer or- director of r.o3c thaji one financial instiUition, 



The iroxnix-o Bill 

lollow-ng closely on the heels of the latnan bill^ 
ie-nator Iroxmir< 5 , chairnan of the Jenato Banking and 

Jurrenoy vonucittoc’s subcommittee on rinancial ins titutions, 
on kobruary IBi, 1969 1 also introduced a bill which would, 
subject onc-bauk holding conptmics to the regulatory 
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C 'vhor than 



prov.i s t Qiijc- or th ' Bank IIolain.£; .oirpan^r Act. 

0 ! 2 l to int orlocklrMr cli r-^ctcz'sMps ond to tle~in 

imd st'l r-deaXIng ar‘i‘*an^'r»n^nts, tlio bill ie csa«»ivt;l ally tho 
saiaa ao tha Pat'Aor. proposal. Phor*'. how©\’<>r, on? inajor 
dirr<^rence. 

Bhe lalran bill, as notod above, would regain? divesti- 
tui ‘0 of tbo activitieo <?t oxlntliig or prcpoao-1 oao-bank holding 
cor-ipani*j»5 which isr-*? proAtnlXy do'jiicd tc not related to 
bjmking. dbo iroxtiirc- bill w'oiild not recralr^v itinocKate 
dives but wc'*ld pci.'-iit contJn^.’cd opsration of all ouch 
ftctivitle?v which e-xistccl us of Jamiarv I, pending the 

conpletlon of ?jt rc-port on banking ntrr.cturc by a proponed 
rroDidontial coruninoion •’hJ.ch the bill would entabilsh. 







The Adniala trail on Bill 

Jho Nloxn ..dnlnlatrac loii is alao on x’oeoru for pro- 
vldin^^ federal regulation over ths acclivities of onc-bahk 
hold:,ng cooip^anicc. jn ttarch 2^-, I960, donator '.allace Bennett 
introduced the Adalncstx'ation ’ g px'opooal to the Coagreon.^ 

imalysis of the -Viriinintrati^.*n* s bill r*»vyals that it 
and the two props tain prevliualy cited are in agrocnent on the 
nood for subjoctlng the activities of one-bank holding 
conpanieo to fedex’al regulatloa; hov/ever, th.-re is x.ajor 
dlcagroencnt ns to the extent and direction of this control.'' 



1052 , 91 '^t Cong., 1st 90 3s. (1969). 



2 



f. 1664, 91st dong., 1st seos. (1%9). 



3 



Ail thi'oe proposal© arc in agrecnent that partner- 
ships should b'") iacliid^^d within Oya purview of the Bank Boldins 
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rhf* i.'ipox'tiuit or l«glola‘^lvo alscorl betv/cen tho congrea- 

aional propcaala and lb‘ o'le offerifKl by the Adgiinlstration arc: 
Cl,' rhc rabmaa and i'roxniir© bills would vest ,juriadic tion in 
the -’edoral ’disserve Board, whereas the 4dninistrativn favors 
npreadiiig rogulatory authority (x^oriif^ the Ihrec bank sup ex'- 
vlsory agcncieo along traditional liU3s — Urn ront^troller of 
th^ d’-n:'e«>acy for .national banks, anl t.he ?oderai depocit 
Innuranc!^ Ooi'poration for insured rioxiraenbor banks. (2) xhe 
ratcji-in and Froxi’jlr} bills: would restrict unrelated activities 
of registered bank-holding eo-:qpanlc*s to the te.r:ss of t’ne 
pi'csont Bank Holding dc.xpaxA7 Act, v,’herea 2 the bV-clnistration 
favors a tiore Ilbe.ral approach in v;h.ch a three-tienber intet'- 
agency council aay douemine, by unanimous agrocti-nt, a lic-t 
of accepted of specific b'asinesseo in which bank 

holding coni)anies xey engage. 11 'j Th«* ratnai: bill requires 
divestiture of \mr«.iated activitU'S, and the Iroxr^ii'o bill 
would freeso each nctlviilos as of Jan'uary I, 1969, wh^^reas 
the kdxxinicti'ation propoyt5il would provido a ’'grand father 
clause" with an effectiv*^ date of Jur;e ;10, 1966.'*' 



'JoKpany -xt, and, that "control" of a ba.nk by a holding conpany 
should be x'cde fined. The Ad.nini3tration bill, like the Tatraan 
proposal, prohibits tio-in arrangouents. It dc-xo not provide 
for restrictions against interlocking directorships. 

^ loci sting; or proposed oxje-bank holding cojcpany struc- 
tures opex'attve prior to the crfective date of the "'gi'and- 
father clause" would be left 'andisturhed, •with no divestitures 
roquired. ^U.1 acquici tiono by any bank holding coiapany after 
the effective date, however, would require approval of tlic 
appropriate s'apervlsory accncy raid this appx'cval would have to 
b^; consistent w'^th the "accepted categories" as det-iTxined by 
the interagency council. 
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Two .un;:lni strati cn ’ ;.> pro- 

poJtil ar'? wor-'iy of rjention. Cn'-' in 11: provide-; .for tho 

'v.“ Boaj'd t.o rort,ltr.:.> to b-' vbn ao?i». r>-.julci,toj' with 
rtopocl to toru' *xcqulsi t ions by ^raltl-back boldlnt;, c-ifi.p'tnl ‘o, 
but not tc financlGlly-i'clatOvl nonbanh a-tqui til ions: by thore 
co.%pan ' tho latter i;ould ba dirpt'rsed anorii rho thrc <>• 

aion^ lha ^lurlodJ.c tioLal 3 ‘n?cj o-Jlllnod abav'*, Tht 
D<‘ccrii is', that It proxUl*. s, >d. th j^s^hcI to .C' nano 1 ally- 
oriented actlvili traatTtent for tlir, banhs 

thercnolve 0 . cic tlvlti wh> oh thr ’ r*tr-.rap? 5 ricy c' uncil clcozs 

accopLoblt for tho saboidl, art of bard: holdliits ccfq>anf€*a tc 
bo In VO*: 1:1 alno a<* accovtablo activities for !ndl- 

vldual battlia or thc-ir ouboidlarle s, 

donclusicKOt derived frov a co.tparlaon of the two basic 

p 

ieglalatlvs proposeJ.a, " are obvioof). The? iatr.an bill in in 
keeping with Uio historical prorsd'^r.t/i! of ba::kiii,t; legislation. 
It l3 reactionary. It vorld effi;ctiv<ly end the ourglnc 
,:;rowth in the nuedjer of on‘=‘-bar.k holding cor panics vithoot 
havixig nadc allowance fer the root Cannes which proclpitatrcl 
that grov.d:h. additionally, the. futaait bill, bocauc-o of thc- 
provlsion whU-'h pronlblio aei^vice as an off. leer and director 
of '.-ore than one flnanrlal institution, projov-ts into 

arf'.ufi not limited to the ons-bank holding coKX'^iiny prcblen. In 



provisioii would be ir:.pl.:.f.en n driest to 

the incidental pc^^ers clause of the ilational BanV; .let 
■'ll! j.d. .. [dcven'Lh j , . .iec f \ipra , pp. 61 - 66 , 

o 

tc tliclr nherent riri 1 .irl t j, horearc*er, unless 
specific dlfferentiat : on is necoanarpj*, rorrronce to the Fatnan 
'bi li ie ,ua.ant lo i.ncl'itCLe the bill. 
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sosie li iu .in bill, one ^hat, If .Jiiacted in 

ItB pr: u«nt for.:., v;ill hav-? a ni^lficant ic?p<i.ct on th«.- 5truc~ 
t’-n'C? of Anifrican. banivinf':, Oration of al3 “t7> :x'ating 

oj: propoaod one-bank boldinr^ companies under the auporvlaory 
authority of the Federal 'taarrve, conpulscry divaot Itueo of 
oiJwaLliahed businosn intei'essts, iri*;lX4Si ons of partnerohlpn 
un..iei* ro^p.;Iator-y control, to;j>ther v;lth the prohibit len a;*ain£:t 
Ineerlcokins dircc torahipa, all land credtacx to thia 
content ion* 

t.. seen In the procodin^; chapter, both the Afninistra- 
tion and the donjrcae are voacerncvl over a p-..»salblc f'lturc 
concentration of pou* x' by nation Ind ..stri nl -financial coejplexes 
if the one- bank holding company dovclopnent io perxiittcd 
centirmed QX'ovth in an uncontrolled ©nvlron'aent ♦ 'The Adjainis- 
rration's prop.osal, as opposed to the I ataan bill, Is vlev/cd 
as one of reaction and action. It is reactionary in that it 
also v/ould extend federal control over the activities of ono- 
bank holding cocipanlos. Its rccocinondation that an intcragfincy 
council should b€ e:5tabliahcd to dotercilno acceptable cate- 
gories of 5cttvitl€i.» for bimk holding conpani^s is viewed as 
both active and reactive responcvjs to th-"' pr^'-blon: reactive, 

because it will ©ffectivoly rostrict tlxc pjjL'ther C'XpmiDlon of 
conglomerate organlsatlona into the banking structure; and 
active, becauoo it is an explicit recognition that the banking 
industry rruct be responaivo to changeo In tht? economic enviroa- 
nent. The provlsiono for oqui table treatm^-nt for banks that 



arc not affiliated v.'ith bolding companie 



Is further evidence 
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K.-?* * ’:hc*‘ prccxvscivc tr>d "by t;h 3 .Vii:lnlst’^it’* “21*3 

proposal, ibf' Mninlobrat Ion ’ s bill la "conrinod 

to Che iss’jico iii'id v:ill have r’.AncUra-*: iupa-'t on the exist l*i:£ 

>struo t'.ir?. of baxikiag. It lo at the pre^serva vi xn of that 

1 

stouct.ire* 

*!?hc Noftoclatod Consensus 

I’he Ad.nlnistration’ s proposal I’ei'lectc the dili^jont 
oXfort of Jharls ^Valkor, Urider«2ocre tary of the rroas’-iry, to 

obtain, relative the provl^ioiiS .,0 be included in the 

xi<L'„Ini ntrat i cn ' a propos xd lc^;i slat ion , a "nc^joti atevK-consensuc” 
between the hdn mist rat Ion, the fodex'a.1 crapor%^iscry 

and the bank! X4? ^ Cruvi-C as-*^Owi vAv-coi^s, azxd \>Lier‘w«by pr***'oe*cit a 

•> 

call ted Ind'cstry-govcrnaent frent*’ on a nsnnitlvo ir^cme.^" Cns 
aithority on Ih*^ oubjoct has vrillon: 

rh o na j or credit or bl — d ep e ndi i'ig on on 0 * s on t ~ 
look — ^uat ,:o to Troa^xury bndoroeoretsry ' alker. iioti- 
\atccl by ,1 cine ore in the iiotd j.or approprl ate? 

legislation, the 'Undorcecrot'-iry has labored tirel^acly, 
using oYtr:/’ tit of Lis abiuivcant skill ojid porsiuisiv?? 
poKors, to iajole, pex-cuado, or oorapcl the banking 
ag^ac' ja and the varionc banit and nonbarxh groups to fall 
in oehind a prop-nsal vdilch, vh^l?2 parhaps not entirely 
saticfac tony wO any clngin^»^.roup, Is nevc2’‘thcloss 
acceptable in part to all.-’ 



>harle .. ,;alk?ir, 'Jndex’aocre tary of the Ib'oaaury, 

*T,g, tepartu*-'!) 1 of the -Proasury, irrlvat*' Intex'vi w held 
i'ebx'uary 2-'-*, i769* 

■“’hixon ’>iXi I'ropose xliin to Jontrol l-ianic Holding 
•'tirr.it?,’’ .b.eeri e an .Ban.k:e r , i'^ebi'^iary 7 ^ l?<b’”'’» p. l"^. 

Bajik Holdinx; V-onpairi eo— -^Yid of ^h<? Poadi ” 
^uonchly nonoi‘anau.u prcpar'il Cor Jiatribution to clients of 
..'orter R, v'ioler'bo, .aococ •: Iiio , , vosh'ngtv^n, .rebru- 

ary, i'} 69 ;, p. '•*• 
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*ndu3 tr*7 i ar v i c i pa t i on 
fiserlcan Bankers ..«.k8oc tatlon 

Tat' A^iiarlcfiii LaakoniS .tsacclatioa runcvionc as a trade 
jsoociation for the entire ‘banl^ing Indasti'y. In furthoriac the 
aisiG of that itidni' trj, it nalatal.no a doable peraanent ota.ff 

p 

of special' Gto in var.lcuo fiolde of baniting. " It is coritittod 

to the 2.ain':enu:iae ox" a viable aiid d;jTionic bjoaking 07s ten: 

if cne w.^re ta oaioct a single poliej goal the 
acta5.2ij.ejit of vh 5 ch t'7.rry effort should bo di roc ted, , . • 
it «0'.ild be to pr^'e<M've vhe abilii./ of the bririklng industry 
to sorve in every p 03 s?ble fashion die neods of our bur- 
ecoDomlc Gysteia. .c rjoisu guax'd against attenpts 
... to circunacrlbo or viliute the vitality and djitoanilsa 
v/hlch is inhorent in oux- banking cysten. ILe fature for 
.\r>erd.C'in VirJiing is bright Indeed, but It uili r*maln 
that \rcty only it" 1-rf.^pay close at tent ion to the development 
of the pi*eB«iat day,^ 

lurnuant to thin goal, th.o asroj .‘ at ion haii play^'d an 
ir.portust 'ind n.lgnif’eant unifying rol.-^ in ihe development of 
the indue' .oy‘ s pordtion on a legislative approach to the 
cnfl-bofik holdlnx. compupy d«^volopir.<»nv • 

f-.ir 1 .ng l^oviji^ber, If'C’o, officials of the Association met 
with x'oproscnt stives uf th’> ivssoc. ation of Corporate Cwnors of 



ary 



^ihaidc A. alhe.i', private intei’viev held on Fobru- 

1 V"^> * 



^'J.iler* I, iwgeii, financial Handbook (New fork: The 

Tonal fi Pres el xtor pany, 19C-^~7,"'p.' 

•* llexiander, “Tl-C liitur:' in Bx-ight Indeed,” 
Banklnr^ , LXI t January, 1969), 25. (Hr. Alexander is president 



of *ET\o an':, id ‘■•an 3ank*’rs association.; 
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■no iiinn'?!:* i’bc .■i.;5i3cc ^OLticri oT j.'ei^lntercd Bank Hcldiiio -’uapanioo, 
t.Iin Indopi.,nd'‘nt Bankers An9ocint..on o£ .x.ex'lca, and crhcr 
a:-:ali<c’ lank oiiiian ' sat-lcnr fox ix general dlscuG.i;ioa about; tl.ie 
^''uncoptual aapscwO and pollticral problora pcood by :he 
gcnec of i;he financial ccngonex'ic eorpcrat-c entity, Iht purpose 
of the discuosion v?as ”tc builcl a founiation for ovolvilng a 
posilion accept aole to all af*fpxentG of the banking connunity, 

[a pcsitioiij d;anifcoto<i by Indus try- \/ide wUpport for a bill 
which clarifies the ix>le .of the now companies [financial con- 
goneriesj In contcapoi-ary banking,*'^ Xiideod, the conferoou 
wer’o ur^jed not to adopt hasty proposals ctnd get thensclvea 

P 

'^locked-in^* with unlenabla pc3i Lions* 

The ooTicrican Bankers ..U'sociatlon will undoubtedly sup- 
port the ^dcdnl Btrat Ion* s proposal* Its legislative previaiens 
aj‘o definitely al.:snod with the aiu.s ol the .issociat.lon — 
SDecificaily, the rnalnt«ui.ance of a dynamic Industry protected 
froia encroachment oy non- financial ■ont^i'p.risea. 



Independent Bankero Aocociatlon 

71iQ Indvpendont Bankors <iUuociatU3n of Xu'orica is a 

trs^dt group wh.. ch x'opr'^^sents the int«5resto of souo G,frO snail 

bsnkern. Its philoooj>hiaal Lent Is rorc»?jfully proclaimed: 

be believe in the Independent Bank as kej'^stone of the 
independent town and city* Ve vlow wxth alarum trends in 



fete 2alko Kev* 20 to -'eek Jonneiuaus on dovt. 
Kegulation of 1-Bccnk Holding; Units,*' /u’lorican banker, -Deto- 
ber 25 , 1968, p. 8, 

'“Matthew Hale, gca^^ral counsel for the Aaerlcon Bankora 
dissociation, x^rivate inteiwrlew held on January 8, l'>39- 



1 




^ mINb 








1 



banl<lng thai:- vo'Jld r*$pla:o onr .Vifericaxi of 

independent Banks with the branches of big ® noney 
"tarkst instlvUtlonJ5. --’o are -iictrcnsed and dicturbol 
at the assu^aption that bigness, branches, coacentra- 
tlon of bankinrj power and el Initiation of the lorally- 
0’.med Independent Bank ure 'progress." 

'Ihis is o'jr Heaff ir’istion of truth. ?he locally 
owned, locally icanaged, locally responsive, locally 
oriented Independent Bank plays an essonttal .*md dynamic 
role .:n the Independent Aiier'can connunity, Je aro 
'indicated to this Truth of Indcpenlect Ve are 

dedicated to desoastratin;; its validity and value I 

l‘ho .'association is adamantly opposed to br:mch banl:- 

Inj, finds Its strength In those states wherein branch banking 

IS not pornitted, and io cosmitted to the principle of ‘’coin- 

pet’ civs equality” betweon state and nAtlonallj chartered 

banks.^' dince so'oe iO per cent of its nenbers' banits avo 

components of the traditional onc-bank holding co'npony ctruc- 

cui'o, it has conctiotently opposed the federal regulation of 

- %> 

one-baak holding corpanioc.-*’' ?bu rise of the financial 
congeneric 3 In viewed by the Aosociallon, however, ”ao poton- 
tial dsv.icoB for concencral ing the power of big banks in 
ooapct-.tlun against 'aojriiuni ty oanks.”*^*’ 

Cfficorn of the losociatlcn have told this writer that 
tho issoclatlon v/111 support tho Adr:ln.i.st;ratlon ‘ g proposal. 



”.\n Indepitnlont Bankers Credo,” published In ”1963- 
10t>? nsr.be r ship L .st," Invlepenjj^'tnt: Bankers isaoclat on cf 
lea, p. 122, 






It 



‘B. hejv't.r ihtrris, '•'irst Vico I resident, Independent 
B?mkcrc uascc la..- - on of America, jirivatc Intervio; h-'lcl on 
Fobs aai'*y 7 ? 1 • 

•^“IBAA Cooks to Hinder Big 1-Bank Holding Cos,, Help 

Little On^*.s,” ifierican Banker, Oct. '5, 19C3, p. ?. Cee supra, 

' - — ■ 

p. 

* Ibid . ifhe article quoted Halph L, faun, forocu' 
chairtTian of the IBlrt. Federal Legislative Jor^mitteo.) 
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This pootvjr« is on th4? j>onition takon by tbi 2 

v/ith respect to provid'n.^ a ^'^randfithor clau.?.©” 

Tor exictiin^T on^;-b^JLBk bolding coapanien and to restrict" ng the 

nonbanhliig »ctiviti*'‘5 of ono-oani: holding coapaniofi to 

\ 

financlal-lj related entorprlnen, I’hc ecsence of the .issoci- 
ation'o pc?sition is that it sookn the preservation of the 
corporate? strajcturcn of its existing resbers*, and, by favoring 
x'ogulatory control over the financial congonorice, It accedes 
to the prolxlbltlon of .tutui'C nonbank ing acquisitions by its 
reisbars • 



Asr.oc i a t i o n of Hoscistgr od 
Bank irol(lin »5 Joupaaiea 



ng -Joupaniei 

The ASSOC la tion of Registered BanV: Holding Gonpanies 
will support the A<bj Into trut ion ’ s legislativo roc ocjriendat ions. 
Those reconnendati ons virtiially oncoxpass tho pirlnciplos 
expresiied by the trade orgtuiisatlon in itc October 2?, 1968, 
statorient to the Boaixl of Governors of the Federal Reserve 
Jyaton, 6i stat?‘irv©nt which set forth the need for liberal 
iuont/.fication of tho actlvi^i- £ x'olatod to th.* bonking 
industry and for equitable troatoeiit under the Ijaw to engage 



In such activitic33. 



y 



Horchel 3chooloy, iianager, ’’..'ashingtoii, J.G., 
Office, indeixcndont Bonkers \ 0 aociotlon of Ayerl'o, private 
interview held on Rabrujiry 7» 1969. 



2 



Donald L. Rogers, Oxecutivo Director, anoo.,. iation of 
registered Banlc Holding ^.fOnpaiiie?©, telephone conversation hold 
on Harch 10, 1969. 



•'■’Doe supra , pp. 8 5-87 • 
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jwsaociation of Corporate 
vwners ot On<? !ljank 



On ^eptc'n'bar 23, 106S, at a rnaGtinej in Ghlcai^o, 
Illinolo, jMSt: before the* annual convention of tho .c-aGrican 
Bankers Association, sonio 20^0 onc~banlc holding company repre- 
aentatiyos forag'd the Aonoclation o£ Gorpox'ata ^-wnors of One 
Bank an I announced thoii' oppo.'sltjon to ^ny proposed regulatory 
legislation that would lissit "vheir acquisition gOtUs to 
rinariclally related ontcrprlnoe* I'he strategy of the organi- 
sation was outlined in a brief st at orient of policy* The 
ataten'^nt jurinouncc'd that the purpoc.* of the net/ organisation 
was : 

, . , to deaoj3ntx*ato to legislators, the business cos?- 
ramitj /3nd other ixitoreated groups that v/e are ser^/ing 
the public interoQt; by ncetln,^^ eoi'ket needs and competi- 
tion* is recogniao [it added j that the public interest 
require j both the protection of bank dopc-jfii'cers and tho 
fuilent possible s^x*';/icc to tho public,” b‘e oubnit that 
existing legislation in fully adequitx to uchlovc botb..*^ 

Oho j^ssoclation has since nodi fled its position tmd 
will oipT^ort the Administration’s proposal* It v/ould, however, 
with respect to the delineation of the perr-dnoible activities 
in which bnnlic and bank holding co*.p:inies inay engage, prefer 
•sa^ority rather than unrmiuous agreement by tho proposed 
int^i’^agency council* It is unaitex'ably opposed to the Patnan 
and iroxniru /seasures, which, of if passed, would taean 

the break-up of its jacciberc* financially related, but not bank 
related, corporate struu tixros. It «.rould not support tho 
Adnlnlctrat Ion’ r bill if it were to riquiro divestiture of 



\Gsocintion of Jorperato Owacrs of One Bank, "General 
Plat Torn, '* p, 1. 
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ncnlfankinc; cra-rr-ntly h-itlJ hy cxiuMnij or p;-opoSod 

1 

onf^-bajok cor.r<.my 



Govern:scnv i a,r t-lc ipat ion 

Jo:nptrollor of tho Jurrenay 

ullllaai B. Jar:p» the Goiaptroller oT the Currency of 

the United Ctailca, conciptently hao carried on the innovative 

2 

leadership liiotitutod by aia prodocessor, J, Taxon. It 

was well docut'enlad earlier in thio work that the Cojnptroiler’o 
office was in the vanguard of the aoveraent hj naticnal banks 
to participate In a broader range of fininclal activltie3 than 
previously deeued incidental to the business of banking.'^ As 
such, It Is inconcelvablQ that fir. Canp would not support the 
Adriinintration* a reeot«jn-?ndod action. One thing is certain, he 
dose not subsorlb; to tho Patnan or Proznirs bills, whore 
juricdictirn over one-bank holding couipanloo would be given 
to tho federal Uenc -vo: 

... tbs-' effect would b!^ to penalise nany of those banks 
which have boon ..iOr.;t ancrgoiic In respond to th^ bur- 
geoning needs of tlii; public for expanded financial 
u-nwlc-vo. "'hey woul i suff«-'r not only added layer of 



■^rrivate interview hell on February 16 , 1969 ♦ with the 
.lashiagtoii ropresratative of a largo bank corx>oralion. (rhe 
contrloutor requested not to l>« publicly identified, ) Obvi- 
ously, tho .association fears that the 'jnanisjous agroesent pi‘o- 
vislon placcc an unwclco~c veto rower >n the hanuJi of the 
Federal neso-rve Beard. 

*'Mr, Jiixon has been deccribed as a ^san who traneforned 
an offic-“ and inspired an induuatry, a rare personality in 
government cervlcc. Oates, "iinnh to ..ne-ikmk Holding Joevpa- 
aies,*’ p. 2T. 

'99 e a supra, pp. 56 -7? » 
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public C‘jCvi'ol3, bUv thej wc'il'i bo Gab;if5Ct->d to oapur 

VXSi-On h *? rb/‘%V f^nHl 



. • . aa SLc;$ncy whoso ovtlook and pfjrsonm'l — 
:cnt iato—lB principally c>.,‘ncorned wlbK 



C'Xcopt of rcc_ _ 
srjatPers of lonotary policy.^ 



Federal uoposli Infiuranco 

vort)ux*ation 



”lth rasooct; to the regulatory control of oae-bank 
boldine; conx>anfes* tli^ ch;xi.?i*an of th>s Fodoral deposit Ineux’^- 
anca dor’poratlon, llcnnclh A. liandall, hao played a role of 
neither dudge nor advo-'ato, bvit of concf^rxx3u obs-'^rver. Hii; 
pucO ic statements expreoc a puroept.lve ovoi'^/lew of the altu- 
ation as it no’.<; crrlsta: 

* . . birforini;^ conclusions arsons the bank supervioory 
agencieo have boon due partly to difforencos in the 
X>recise language of tlio statutes arid poonlbly in part 
to dlf feronces in the In toi’pr station of statutory tei-^no, 
’to-tutory difforc-ncea can be resovod by le^^^'S^Ative 
action one© the situation bras been recoctiisod and a deci- 
sion made that who difference nay noc be desirable, V>hat 
is most important in to roco^^nise that a situat on uay 
need to be cxian£ed,2 



, . , I believe that banks should be oriented to supplying 
services to the nation of a nature that are conaictont 
with and properly related to the business of banking, . . • 
[hovx»jv«rj tfcorc in a nosd for flexlbhl .1 fcy of operations, 
in a dynamic cconor.y, they will obviously change over 
^ino. , . . If a need for rsjgulat'on to Ind^catod [of 
ono-bank holding cor.panieal, the ouphisssia should bo on 
safeguards againxjt sc 1 f-de :i.l Ing, anti-cunpetit ive cffectfs, 
oxcejslve concentration of econonsic pov#er and changes to 
the b:inkliig institution and uo tho general public..'-^ 



-1 

L 



■«llliai5 B, danp, address delivered before the national 
Bank i>lvision of the Anai'icaa Bankcx'S ’iHooGiatioa Annual 

Jonvontion, Jhicogo, 111., Aeptouber fo, 1963. 



‘^ilfrnn«th A. Kandall, chalrasan of the Federal Deposit 
Insuranco Borporation, address delivered before the B.’aduate 
Cchool of Banking, fJnivjrsibj of Aisconsiu, Fadieon, 'Jicc., 
\ue;ust 21, 

'T 

' ^lion , adlroc5 delivered before the Baltimore Chapter 
X f the 'iuer i can Xlari: x 1 ng Ac soc . at .1 cn , Bal t i •■c or e , Md • , Oc t o- 
ber 
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In vl-v. of th«?sr «antlnenvS aud 1.-/ v". r^.-e t*r 
bj a pernsniial inter-vicrw with Jliair;^an ^njidall on ?«bnu~ 
ciirj 12t 19o9» tbo wrltor io convinced that the ^halnsian v/ill 
auppoTv the Adui_n:'ct;ration’a proposed l',ig;iala*.iv;iu ?hln does 
not thcit the dha.rran in In accord vfith all o- 

tratlon’c reoo.Tujendatiwiio, oai; ^hat the p/achajp: io in Iho 
I'.alnstroaa of his profos clonal Jadcssent., 



3card ot 0:>V‘».m.oTS of 

I’he ?iideral Keoorve, uo aontionod earlier la this work, 
hao conoiatantly ^sainteiiaed that one-biuak holding co-Jipanioe 
should bo IncX'adC'd within tho purview of the Bank Holding 
Joapany nct.'^ rraditlonally, the Board han pressed for stiff 
rf^gui a to ry couvroln over thice coj^osmies. A review of a state- 
ment isa 1*34 on rebraai'y 30, 1%9? whc*x»e1n the Board’s cvrrent 
position C 02 ioornlng fature ameadnentn to the Bank Holding 
Joapany Act was sot forth, hoyovo?c, indicates that it in in 
fa%'or of sonc easing of restrict lone on the entry of biink 
holding cor<jpanir.c into ncnbonklng fi^'lda. The Gtatei^cjxt is 
the i'eault of several xionths inconsivc ct';dy by the Board of 
the probl ’.rG genera I od by s^hr one-bank holding c enp.vjiy’' devel- 
opment, lijijiiif leant daciaratlons contained the rein include: 

, . , syorolat^nt with contiiried growth anu developm'-'nt 
of a dynanlt ana IncregGinglr oonplox econo ij, banka 
Ghould bi? grtuitod greater* froidoffl to iiinovato new services 
and procedures, eithr directly, or through aftlliatcG 
In a holding company ayr.tira, subject to ndcslnlsbratlve 
c'tpprovul o f f nt ry ansi ac qux I s, v>n6 to pre v*' n t ic t iv^ li • ■ a 
incono; atent with the purposes of this act. 



'‘^0 -tor a, pp. EV, 3C. 
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liuGlc holding coupa5iiC0 sho’ald allowed to ontor 
certain nonfcanlcing a.rean of oi^tivitj, spoclfl^d in 
□tatute or Oi;^cyic :7 i>-*£;ulat;lon, which v^oulci i'acllltato 
bn^ader sei’viceo for the public. ... 

*ho Board b(&lievc£» that It would bo aost effective 
for one agency (preferably the Board) to contin'uo to 
adainioter the Tank Holding •^onpany Act with reapoct to 
the holding ccr.pariiou thejasolvcs ana with recpoct to the 
approval of acquiritivns by holding companies. ... the 
Board bollcvoa "that the acquisition cf ouboidiarlcn by 
individ'ial banks ahould "Ui dlop^raed aneng the throo 
bank x'Ogulatory agencioa. 

... Other anendciant a to the Act also ncrit favoi'able 
action by Joxirrosa. ... [arjondnent sj to brljig partnox’- 
chips vnthin the cct'orogc of the Act; to treaden the 
Board's a’llhorlty to detorn'-na that a company o^mo cr 
controls a bfuik; ... 'Stnd to prohibit tie-in ai'rango- 
nont 0 .^ 

In viev cA the foi'C going fjtatoj;.cnts, iihe I-oard is 
apparontly in goiicrad agreoDont with thv? /A!‘a ini strati on that 
banicn should be allo'wed Cidditioanl latitude to iK.ot their 
cunt OK <T' H* ^ C O Jx-Tj tantly chaitging denonda. 'This is a nisnificant 
revox'.ial of itc prior re stjrlctivo 1 nt'-^rprofcatiuns of 
Section of tho Back Holding Joiupany dot. 

A further review of the Board's pcoiticn statenent, 
clearly indicates several arc&s where It is not in complete 
accord vfith the Adsxdnictration ’e proposed legislation. 7ho 
Boar<i l-elioves: (1) It would be ”nost effective” for the Board 

I'o pass on acquisitions by one— fecink holding coxspanis^s, but that 
aeqei ei tionn of oubsidiaries by Inrlividiial banks :ihould be 
dispersed aneng the three bxmk .regulatory ajencioc. (2) If 
the authority over Bank bolding cor<panie« rust be divided anong 
the three agencies, tlvc Board should have jurisdiction over all 



■^Bear'd of Governors of the Fedei'al Reserve "'yoten, 
”Glatonent of ix'inclples ^/ith Respect to -iCnendncnvC to tho Bank 
Hciding wcnpany Act,” /achinston, J.O. , i-eb. AO, l%9i pp. 1~3» 
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t;j*pec of a;' on.-i hy 3n)3,tt~bar«l: holding and 

that th'^ a'ltUortt^ 0 Vi? 2 ’ nonhank artivitico of on«^-baxik holding 
eomp.iniej Should ho dlancrced, 'felth a rc^quireisent that tho 
roj"alatlonc should V: jointly promulgate! noong th<j tiirjo 
agsaoioa Jind v>»ould also applicable to nonbf.mk acquisitions 
by Multi~bank hcldin-j co.tpan.les. 5} ('no-bank holding ''crapa- 
nioo in existence before the recant trend to their formation, 
ahould be given a ’'qualified sxcnptlon. 

Obviously, the Board does not desire to lose its 
position aCi being th© solo regulator undox' the .Baidi: Holding 
^onpjuoy ..ct, anvi, if other .%gencioc ai'e to bo granted regula- 
tory po‘^era oi:der the act, then it iocs not vfant to be deprived 
of its exicting grant of av.thcrity to oversee the bank sequi- 
sitlcns and nonbanlr activitioc of nulti-banl*: holding coripanies* 
i’i'.c It-^ard’h al tcrnatlvis ai[?proach tc the JvriSilicticjn probloni 
io not far renoved froc th'^ .^dcin: strati on* s solution. 

It acens clear that the Board’s poalt.i.oa ic aoi'icvfhcro 

p 

I'^tv,‘een tho ratrsii bill and the .•unini strati on * c px'opcsal, * 

Ihc writer believes that the Board >.*111 not publicly ondors© 
cither neasure but will -pr^ztiQiat its views v;hoa called upon to 



•^ Ibld , , pp. (Bhe Boat'd euggeeted July 1, X9G8, as 

the- effeetTve date of the "grandfaChoi' clause, ") 






Eotu'd vice-chalrjrian, J, L, roberta-cn, diO. not join in 
he Board '►* eta^epont, but lesu»'d a separa'-o one assorting that 
ail but snail one-bank holding conpanios cl*ouid be brought 
under the act without nxiy ‘'gi-andfatbnr cltv- ce,** chut some «sxpan* 
Sion of bank novitr& through subcidisix'y or holding conpaiiics ie 
justified, but that It is ’'•isseiitial'' that udirdnislration of 
the- act "ohouid be vestoU iJi one redei’al agency to assure 
uniformity In its application, ” (Oevernor bob^rtson’ s state— 
K«nt was appended to the Beard’s ‘Mtat»'-cicnt of Irlnolplcs” 
c 1 1 ed In ja, ’ 1 , r , 1 ^11 , ; 
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Giont that have yo aii intticst In the 2'tsolu- 

tion to Ihe onu-banh hcldlo.^ cor«pany j>x-ohleD, In the tx'ucGt 

sense > it io a negotiated eonsensu??. As suob, It is highly 

vulnorablt: r:e. tha incisive scrutiny il •-/ill r^'caivc dui'ing the 

coiigressional deli. aerations to bs held during the earrent 

aossion of ‘ho over the proposed chving»n to the Bonlc 

Iloliing Jo'^t'axiy A^.t. 3 ndood, ao on-^ writer see£3 the r.ltuatiou: 

• . * Jl* arlpt th*;.; adiiinistration*a p^^P^>sal bangs 
togoth'‘»r by roiison of a set of checks and halancos. Dis- 
auticrac tlon ^rith <^ine provjsion in ofCset by safe 5^.1 a2''ds 
or advantages in ai.othtr* rhir> i«. a reflection of the 
Int^nolv- negotiations conducted during the past oeve.ral 
vieeke. It also auggosts that If the plan ever begins to 
\*nravcl at one cornar during the leglalativa process, the 
uitlrc fubr.*o nay apart. ^ 



‘•Ojic-dank Holding lo.spanies — ;Jnd of the Poadi ” Golenbe 
wLacoclates, p. 5. 
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IV. hixB boen a~plv dei'ion.jvrat'':'') that Vhrout;ho'it Its 
'ait3torical dcvcloprsc t, lh<> A.: eric an banking Indus trj haa been 
Gubjcctt^d to cybst.mvial abate and/or federal rogulatory 
controls. Aa stated in Jliaptcr vno, tbo spec if ic research 
q’ics'cloa to wbAch this studj is addressed Is whether or not 
cuc-bajok holdlni^ companies chould bo Gubjocts-d to the rogiila- 
tor^r edict Ion of the federal i^ovorimmit* The principal 

flndlrige of this paper v;iil be brirfl^ susniiriscd, followed 
l*y a presentation of tbn irritor'a views as to what changes in 
federal banking legislation should be cnactod In order to best 
serve the public interests. 

The baaklDg induatrj In Aa^rlca is operativ<!i- in a 
lual banking structure. That strxicture is subjoctei to public 
polLcj approaches which were furnulatcd primarily for proc:cfcing 
th-»» sounanoss of bimiio and, tii-3r-->by, to provide f.jr the safety 
of dapoSit.'rG* funds. Ihc direction and ^xtfnii of that policy 
has been d'.’Vvlopcl prUoarily tlirrujh rose res:poitoos 
to problo:s finco-untc rad in an str.osTlior? of c-riris or undej' 
condlt=-oriG of IriVensc urgency* 

By virtu-'’ of fears creyrossed bp" our pollcy-iialtcrs over 
posslMe 'ju’.duc ooncen ‘ i-Rtlonr. of c-conoaic- |x?ver and/or pccciblo 
adverse effecto on the solvency and llquld5-ty of banka, a 






cajcr x'ort:-io:i ol }\3,iS. .in,«I l5 dir,*ctc;.l 

toi.a>-i th-‘ separation -a/ ihe buislnesc of banking; Tron: that 
vh ah isi not censid^^red apj>ropriat€ for banking. In a con- 
st Anu?^:/ c^-ion^lir^ tcononl-’ «nvironr.«jnt, howev-'r, it is not 
fc*asible nor decir»able to eviablish a vjilx'orx anl c^ncfcaait 
Cafinl«lv,n of th?* ttros, ’*businb?x of ianktnij,'* In such an 
environment* prorr«f,» salve bank have been inpeliod by 

uiidorlying econoalc forces to coek profitable investaentc in 
activities not traditionally considered Incidental to the 
prOt>er bimklntJ acllv.itios* t^ho cur{*;iag ipfovivh in tho nusibar 
and size of one-bank lioldlng companies in. rtceni yearn Is 
attributed to cor.petl tlvt market firces, tu conflicting Intor- 
pretationa of bonking lo ihe restrictive 

regu.I%tcry avtitude of tli® Board of Governors of the Federal 
reserve? yotori* all of which have acted to place conotralnto 
on the desir<.c of bank r.anngerjcnts to CrOr"- fully servo the 
financial needs cf a progresolvo natls.>n. 

The atatutory aut-hox*’ity for the maintenance of a free 
and coi-ipot 1 tlvo braking ‘Environment is not lacking. By prece- 
dent action and fuUirc intent of th‘-s federal , the 

aripllcatlli ty of tha antitrust laws toward the prevention 
and/i^r correction of undue concvnitrat5.oas of economic power in 
banking, and the ybxises ibuf?‘Of, has boon firruly ostabliflhod. 
Ictplonenlabion of public hov/ever* is often noro diffi- 

cult than the jn'oeesaes by which that policy is foivaulatocl. 



If the amtitinst lavra are to prove a viable force acting to 
prevent undue concentrations of eccncr.lc power by ono-bank 
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holJlc^^J ccr4paniei:» ^ust bu vl;jorca<5lj erLforceJ on^ 

zealoviiJiy j^iuard^.d a^jiiaot encroach^^iaw' Tro::^ the preccuren 
izihorent In tha political pr-occASc. 

The^ adequacy of the pov/ers available to tha fed^tivil 
banlc Gupervisory agencies to protect beinit depocltoris fror. 
unsafe or un.sound banlrin^ practices by the forsai on and 
operation of one-ban!: holding conproaiec cannot to s.riously 
qxieitionod. They include the axithoi'icy to exacini? a tank’s 
records and the rnoorls of all amiiates atxd exits ldia?cies of 
ilVf bank, Irx’C elective of the corporato o'cruatiro of tne batik 
liroeir. Jsacc-?ind-dosiat po'wora under the Financial dux^ar- 
viaory let toguthor with the powor to dltcnfraiich lS 2 the bar4k 
of an afflilatc that refuoc3 to gi've a bonk oxaninyr pertinent 
iafor^iatioTi or to subnlt to oxanlnation are powerful tools in 
the handc of the r<^g,ilatory agencies. One-bank holding 
cor3pani«3, which by their very nature dopondent upon a 
viable banking subsidiary, will not antagontae the regulatory 
agoneios by ouch refunalo or by engaging in ac/tivlLics which 
would be conaidoi’od inconsistent with the conpetitivs posture 
and solvency of the bunk v/hi-'h it control g. 

bader the present body of baakiac law and the adninls- 
trative Intex'pra tat ions thereof, the public that is served by 
banks which aro under the regulatory Jurlcdlc t Ion of the Board 
of Governors of thN. fodcral Benervo Cyotu?s are not free to 
enjoy narr;?' of the peripheral banking sorvi:.eo olTored by the 
rianagasients of the newly cr<en-itcd financial congensrlcn, 
lonscvquently, a sever© inequity is balng cndux'cd by the 
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opmtorC' ol' w<-'rc.I oarJ: holciin^ cjcaparuoG, it, 1;:: 

’iivzcnnziomiid^i a3.1o'» *-hio inoquiiy to prrciu!;, 

iagiclri .ivo propoauls Tor t-ho piirpooo of ^^xtcridin^; 
rc’iv*i*al r-'ipalatorj coxitrols ovex'‘ the ac tlvi i,.: ot oiie-haisl: 

loldlnj cozpaniot have been ljitr'Oduc4>J feaator iroxjair^, 
Jon.^ra^Bz^m ^at.ean and the A*C[. iiti s t tru vioix • in th^* that 

all three propoeals eepouee federal rct^alolicn over the activi- 
vies of th^ fiiianclul con^ensrlc a, they are roflectivo of the 
Lr:rlit:onal reactionary respontcr to chxuiging condiclous in 
vho tanlcinj env irc-ii.ro ont. .^hc idninictiMtioa ' 3 proponul , 
hriv^cv.?r, is? tho only one j»Mc.h i’eoojpoi sen vho x^equirenent for 
o aero liocjrcil position aproj'^o* the divei'elficatlon 

needs of tho banking; .InCi 

?ho public inorressv i<oolc nov br best curved by baoty 
Ion .jnsotrid to halt a no\*sncnt tc\.cra Increased cospo- 
Ition in the f.nanelai nai'ketiu TacrK. ic no i.'oaI need fox* 

DAVk iegislaticn desl(pied vO iruntratc, liric, or control the 
formition ox* activit as of one— bank holdini;: co?:.panleG. Iho 
ai5.ti trust po’^/ers of tho kcderal bovernKent, properly alninxs- 
tered and oiiforced, .5r<* adaqr.atc to pr*ivent laidue 

vujiccGtrat ion of power in any sphere of cconor.ic acvl\»-il:y in 
till a progreaaiv© nation. 

The banking; industry should be allov/od to toot th® 
soundaoso of the one-bank holding company ccncopt (full-line 
financial eervicee^ In the narket place, bhcre tbelr effox'ts 
are proven succcooral* it can only neon that there was a need 
for additional cacjpctlt icn. The public would ultimately gain. 



Tbe v'Tltor ic in with the Advocat'*3 of tho cno-bank 

holding cor.pany HQVOTivnt wbo contend that th sc oi>::ani nations 

ulll confino thcrss^^lvoc larctly to tb? financial area, 

• , . not of any apodal sot of lav;a tut becausu 

banks ar« not rsana^ef. by supsrrioQ, -vttenpto to cotpote 
In areas vfh*^ro bank cxpcx'tlce • • • [iej not an advantag;c 
wo 'aid . • • [bo] rebuffed b,y the Ins^xoralda laws of 
co: 2 petl tlon. To beliere othsrwipc le to bellovc that 
fer zono 1>0 y*'arn banks v/err capable of :;al:ing over the 
econony thxvjugh bank holding companies but» for soae 
reason did not becosio aware of this possibility until 






In order to allot-/ full parity of opportunity by the 

2 

n'oltt-bank holding cotipanlos, the individual hankc, and the 
ono-bank holding comx>anie» to cozspete in the narket, existing 
legislation should be anonded to rogietcrad bank 

holding conpaiiles and individual bonks the sane flexibil:tj 
to acquire, ostabllnh, and operate affiliates that one-bank 
holding companies preaently en.^oy* 



■"‘’Cnc-Lanl:: Hv-id^-ng donpon‘‘'*s — rnd of tht? Kcmd?" Golcnbe 
Associates, p* 

p 

\£s noted in the previous chapter, the Adsilnistration's 
proposal provllea fall parity for all stg^ients of the banking 
industry. By virtue of requiring one-bank holding cornaaies 
to regie t«*'r im-lcr who Banl!: .lorrpnny as presently 

written, aiti olsce they ?nake no referenoo to parity treatment 
for Individual banks, the latraan vind Trojc/drc bills v^ould 
achieve p^u'ity only between r>siil: holding coapanics. The xtaesage 
of either of thcao C3 can ares in their present foru would, bo 
.strong motivation for the f Inane ..Val congonerics to revert to a 
nonholdinp co'v^7 corn .-rate sjr'j.ctire in to avoid sub- 

oT'dination to the redaral Heserve Boaixl‘a restrictive interpre- 
tctlrjns of ’..ha*' conatitutea proper banking activlt''*s. These 
managenents would also be motivated to test tho effoc tiveiiess 
of the ”.lnc Mental paworr. clause” jo prevent their engagenent 
In full-line financial sorvicss activities. 
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Ihc \s ccnvlnceo that tte '.r^ci'icuu econcrAc 

)tiXvii'oxi3n^:jDl vShoulJl bo one that enoturag*?^ innovative, rccource- 
.ful, an.d adaptive chai:r;e rathor than frufstratin^ lt« Banking 
Is an integral part ot that environs out . If ths banking 
industry in to continue to fulfill its I'cspcnsibility for 
financial stewardship of the economy, tha restrictive e trait 
jacket icipoood on the- Industry by evicting banking legislation 
cast be loosened to cox'roct the unequal conpotlt^ve position 
that i-suaka Imvc v/. Ui other proflt-ctnlcrcd con^paniec providing 
financial services to the public. 
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